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Abstract

Marine Spatial Planning (MSP) is defined as an integrated and comprehensive approach to ocean governance. Planning has the potential to ensure ecosystem and biodiversity conservation and establish rational use of marine space, combining activities relating to extraction industries, maritime transport, fisheries and related services and infrastructure. This article looks at what part transnational and national marine spatial planning can play in the Arctic. There is no international convention on marine spatial planning, and there are no requirements under international law that marine plans, as such, should be prescribed by law. MSP-regulation in different jurisdictions is diversified. It is difficult to claim that the international rights and obligations of a state under UNCLOS, CBD or regional instruments such as OSPAR, need to be fulfilled through the instrument of marine spatial planning. The comprehensive EU approach to marine planning is thus of particular interest. The EU members Denmark, Finland and Sweden do not have coastlines bordering the Arctic. EU has no direct influence over the regulation of marine spatial planning in Arctic marine areas through its relationship to Greenland or Norway, states with a close connection to the EU. The status of marine spatial planning in the European Arctic is thus dependent on the policies of Norway, Greenland and Russia. It is an open question whether spatial planning will be used for preventive and precautionary purposes in the Arctic, before the area is overwhelmed by marine activities and spatial conflicts.
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1. Introduction

In the ocean governance context, marine spatial planning has been the subject of considerable interest during recent years and is a rapidly developing management concept.1 Marine spatial planning was originally a tool for the environmental protection of marine areas only.2 It has been transformed into a process for minimising and avoiding conflicts of interest in ocean use, while also taking ecological values and benefits of human usage into consideration.3 Marine or Maritime Spatial Planning (MSP) is defined as an integrated and comprehensive approach to ocean governance that is used to reconcile conflicting interests in an ocean area.4 MSP can thus be seen as a tool for integrated ocean management, a comprehensive ecosystem-based management approach.5

The United Nations Educational, Scientific, and Cultural Organization (UNESCO) defines MSP as “a public process of analyzing and allocating the spatial and temporal distribution of human activities in marine areas to achieve ecological, economic, and social objectives that usually have been specified through a political process”.6 Characteristics of marine spatial planning include concepts based on ecosystems and areas, and plans that are integrated, adaptive, strategic and participatory. The objective of an MSP can be a need for effective coordination of human activities and to achieve the overall aim of sustainable development. MSP also has the potential to establish rational use of marine space by multi-use and densification, combining activities relating to, for example, renewable energy, extraction industries, aquaculture, cultural heritage, maritime transport, fisheries and related services and infrastructure. Multi-use and densification have the potential to reduce the costs of offshore operations and decrease demand for ocean space, thereby ensuring ecosystem and biodiversity conservation and addressing other environmental concerns.

The Arctic is facing a number of serious challenges as well as opportunities, including pollution and the opening of waterways due to climate change. As human pressure in the Arctic region increases, it can be argued that there is a growing need to effectively manage the ocean space within the jurisdiction of the coastal states to the Arctic Ocean, that is Canada, Denmark (in relation to Greenland and the Faroe Islands), Norway, the Russian Federation and the United States (US).7 Marine spatial planning could also be used to achieve a form of ‘transnational planning’, like traffic lanes for ships along a contiguous coastline of several states, dredging to keep waterways navigable or gates for linear infrastructure like pipelines and data cables. Marine spatial planning typically takes place within the 200 nm Exclusive Economic Zones (EEZ).8 For the area beyond national jurisdiction (ABNJ, generally beyond the EEZ) in the high Arctic, the need for comprehensive spatial planning is, due to its remoteness, less evident, and will not be discussed further.

Marine spatial planning at the strategic level is performed by the public authorities and is thus costly and time-consuming to administer. Decisions on whether to perform planning are driven by the level of competing interests in the marine area, including areas where human use competes with nature conservation and biodiversity interests. As a consequence, marine planning is particularly in focus in heavily used areas, such as the Netherlands, an area with high and rapidly increasing demand for marine space. The pressure on space requires an integrated and holistic management approach, and planning can prove to be both timely and cost-efficient. If the level of competing interests is lower, particular drivers of planning can be identified that justify a planning initiative. Such drivers might be specific, for example to facilitate wind farms, petroleum extraction or sand and gravel extraction, or they might be more open, for example value creation in marine sectors.9 Studies show that MSP in Europe often focuses on achieving specific important national sectoral objectives.10 Whether national or transnational planning in the Arctic is timely or cost-efficient, and what drivers justify planning in the region, is beyond the scope of this article.

In the following, I will discuss the prospects of using national and transnational MSP as a management tool in the Arctic. A key question is what the Arctic states are doing in relation to MSP as of today, see section 5, though limited to the European Arctic. A prerequisite for the analysis is a common understanding of what we reckon as part of the concept of MSP. As there is no international or Arctic-specific convention on marine spatial planning, prescriptive marine planning regulation in different jurisdictions is highly diversified, and customised to suit national politics and horizontal or sector laws in national legal systems. Stakeholders at both the national and international levels represent conflicting values and narratives, in a diversity of legal cultures. So far, as a primarily national instrument, neither marine planning nor transnational planning are fixed concepts in international theory, making it difficult to grasp its nature, purpose and scope. Due to the many conceptual and policy frameworks for MSP,11 I have chosen a pragmatic approach. I will start by discussing the concept of MSP by comparing such planning to the more developed concept of terrestrial planning, see section 2.

After this framing of the concept of MSP, section 3 reviews requirements relating to MSP in general international law, outlining any minimum requirements Arctic states must fulfil. In the same section, I will look at possible specific material or procedural requirements as a result of treaties or, arguably, as inherent to the MSP instrument itself.

Treaties of particular interest from a European perspective are those constituting the European Union and any (minimum) requirements on national MSP-regulation deriving from these. The EU has a strong marine policy, and regulatory framework in which marine spatial planning now plays a part. In section 4, I discuss the EU approach to marine planning and the vital question of whether EU regulations, through the Union’s relationship to Denmark/Greenland and Norway, apply to the European Marine Arctic. In section 5, I outline the status of marine planning in the Arctic, limited to the European/Asian side of the globe and the Arctic communities in Greenland, Russia and Norway.

Finally, in section 6, I will look at the prospects of using marine spatial planning as a management strategy for the Arctic. The Arctic is at the meeting point of common law and civil law systems, drawing a line between the US and Canada, on the one hand, and the other Arctic states on the other, with different sub-categories of civil law systems at play as well. Thus, it is difficult to envisage any kind of potential political consensus on cooperation on marine spatial planning or transboundary spatial planning in the Arctic, and how such instruments, or treaties, could play out in the different legal cultures.



2. The concept of MSP – in comparison to land use (terrestrial) planning

It has been claimed that marine spatial planning is not radically different from terrestrial spatial planning or land use planning,12 also named the land-based cousin of marine spatial planning.13 This leads us to an interesting question: How does marine spatial planning differ from land use planning? In terms of appearance, a municipal land use plan in Norway looks similar to a marine plan in the Netherlands, with different geographical zones marked and hatched on a map, reflecting different qualities of or uses of the areas.

The purpose of, or reasoning behind, planning has similarities both on land and at sea. It can be argued that, as an overall objective, the sustainable development of land and marine areas should take place in an economic, social and environmental context, in line with the principles set out by the World Commission on Environment and Development.14 Although the term ‘development’ suggests new activity, in the same way as UNESCO’s talk of “spatial and temporal distribution of human activities”, it should be noted that protection or non-use of areas can be just as important.

Both for land and sea, planning is necessary in order to ensure effective coordination of activities and to prevent and reconcile conflicts between different human activities. Not only the outcome of this process, but the way in which the open democratic process is carried out serves to promote these goals, thus making marine spatial planning “an essential process for sustainable decision-making”.15 It can be argued that for both land and sea, sustainable development and the distribution of human activities should take place through knowledge-based processes that respect values of ‘democratic legitimacy’, here used as keywords for the values such open processes should promote, see section 3. The potential cumulative effects of human activities within a defined geographical space, and – in coastal zone planning – the cumulative effects of activities onshore and offshore, represent an important knowledge base.

In a land use context, the geographical borders of the planning area are typically based on administrative borders, which define the limits of the competency of the regional or local authorities. These borders could extend out into the sea, e.g. to the baselines,16 or to the territorial border. But it can be assumed that, as in the case of Norway, the further one goes out into the open sea, the more authority that rests with national authorities, which, as opposed to terrestrial planning, offers a unique opportunity to shape the marine planning area in accordance with natural ecological borders. Ecological or hydrological boundaries can also provide a foundation for framing terrestrial plans, as in the case of water management under the EU Water Framework Directive, which is based on watersheds.17 That said, there are a range of different management instruments that can be used to promote a cross-border approach to land use planning. Thus, planning both onshore and offshore can ensure an ecosystem-based approach.18

Regardless of similarities, there is a fundamental difference between land and sea because of the object of the planning. Compared to the situation onshore, plans for water columns represent an extra dimension in marine area planning, but are similar to plans for land covered in water.

Relevant public and private stakeholders differ between land and sea. Moving from the coastline out into open sea, the most obvious difference is the absence of private landowners. Administrative authority also differs. In Norway, regionally elected councils (primarily county councils) have jurisdiction over land use up to one nautical mile seaward of the baselines.19 Outside these areas, the Norwegian state, by law, has the authority to manage activity or to protect areas from activity. Both onshore and offshore, spatial planning is a cross-sectoral instrument that can help to address questions of coordination between different administrative sectors or ministries facing planning challenges.



3. Requirements in general international law, treaties and inherent in the concept of marine planning

The preamble to the United Nations Convention on the Law of the Sea (UNCLOS), 1982, states that “the problems of ocean space are closely interrelated and need to be considered as a whole”.20 Though UNCLOS is a framework for ocean governance, it does not prescribe how to carry out holistic management. The convention remains silent about marine spatial planning as a management process,21 and does not comprehensively address specific planning needs in national marine areas or ABNJ.22 Marine spatial planning can be used to ensure compliance with impact assessments and other obligations and rights granted under UNCLOS and international instruments such as the Convention on Biological Diversity (CBD).23 Obligations related to pollution in regional instruments such as OSPAR for the North-East Atlantic,24 or requirements related to environmental quality norms under the Water Framework Directive or Marine Strategy Framework Directive,25 can also be fulfilled through marine spatial planning, depending on how the planning instrument is designed. It is difficult to require, however, that the international obligations of a state be fulfilled through the instrument of marine spatial planning. There are several management instruments that can promote an integrated and holistic approach, MSP being one of these.

Even though marine spatial planning is not a fixed concept in international theory, there are some requirements under general international law that are of relevance.26 There is no requirement, as of now, to undertake strategic environmental assessments under customary international law. The situation is different, however, when a marine plan concerns industry, extraction or other projects, and the project can give rise to a transboundary risk to the environment or the marine environment of other states. Several cases put before the International Court of Justice (ICJ) have concerned national obligations under international law in situations where a planned project is seen as having a potentially significant adverse impact in a transboundary context.

In the 1997 Gabčíkovo–Nagymaros case, which concerned a large barrage project on the Danube, the ICJ interpreted a treaty between the Czechoslovak Republic and Hungary.27 The ICJ interpreted the specific treaty as “not static” and “open to adapt to emerging norms of international law”, including new environmental norms.28 The Court stated that new norms and standards have been developed, requiring in the particular case that the parties “together should look afresh at the effects on the environment of the operation”.29 The court continued its argumentation in the Pulp Mills case from 2010 concerning a dispute between Argentina and Uruguay about the construction of pulp mills on the Uruguay River:


It may now be considered a requirement under general international law to undertake an environmental impact assessment where there is a risk that the proposed industrial activity may have a significant adverse impact in a transboundary context, in particular, on a shared resource. Moreover, due diligence, and the duty of vigilance and prevention which it implies, would not be considered to have been exercised, if a party planning works liable to affect the régime of the river or the quality of its waters did not undertake an environmental impact assessment on the potential effects of such works.30



Environmental impact assessments are thus obligatory under general international law in cases where there is a transboundary risk to the environment, including the marine environment, to other states. This requires an ex ante evaluation of the risk of significant transboundary harm, and the impact assessment “must be conducted prior to the implementation of a project”.31 In 2011, this obligation was interpreted in an advisory opinion of the International Tribunal of the Law of the Sea to also include activities with an impact on ABNJ:


Although aimed at the specific situation under discussion by the Court, the language used seems broad enough to cover activities in the Area even beyond the scope of the Regulations. The Court’s reasoning in a transboundary context may also apply to activities with an impact on the environment in an area beyond the limits of national jurisdiction; and the Court’s references to “shared resources” may also apply to resources that are the common heritage of mankind.32



In a more recent case, Costa Rica v. Nicaragua from December 2015, the ICJ concludes that Costa Rica did not comply with its obligation under general international law to carry out an environmental impact assessment concerning the construction of a road to ensure that the design and execution of the project would minimise the risk of significant transboundary harm.

International law thus has implications for how national states in the Arctic can design their legislation or practice their MSP policy: In a situation where a marine plan is intended to plan for an industry project that can cause significant transboundary harm, there is a duty to carry out an environmental impact assessment. The aim of the assessment is to ensure that the design and execution of the project will minimise the risk of significant transboundary harm. A problem that arises is to decide under what circumstances a marine plan is meant to plan for an industry project. It is difficult to argue that it should be decisive whether national law designates a process a ‘(strategic) plan’, ‘licence’, ‘concession’ or similar. In my opinion, in order to fulfil the purpose of an impact assessment and to conduct the assessment “prior to the implementation of a project”, the relevant question is whether the marine plan de facto represents the authorisation process for the project; the ‘go ahead’ for the project. If this is the case, obligations under international law apply. International law does not prescribe how to organise the marine planning process versus the impact assessment process. As long as an environmental impact assessment is conducted prior to implementation of a project, it can either be carried out separate to the marine plan, or integrated into the marine spatial planning process.

What other requirements under general international law could be of relevance? Legal norms differ in the extent to which they are precise and binding, and the extent to which they grant leeway for interpretation. An interesting question is whether a marine plan under general international law, needs a foundation in formal law to be regarded as a marine spatial plan? And, regardless of its formal status, is it mandatory to create such a plan? Since marine planning is not regulated under international law, it is of interest to look at UNCLOS and the regulation of sea lanes and traffic separation schemes in the territorial sea in art. 22. Here, no requirements for a foundation in law exist. The text provides for “such sea lanes and traffic separation schemes as it may designate or prescribe for the regulation of the passage of ships” (no 1), and the coastal state “shall clearly indicate such sea lanes and traffic separation schemes on charts to which due publicity shall be given” (no 4). Equivalent requirements are prescribed for lanes in straits for international navigation under art. 41. Neither art. 192 on the duty to “protect and preserve the marine environment”, nor art. 65 or 120 on the conservation and management of marine mammals, requires prescription by law. Sea lanes and restrictions on sailing in protected areas can be regarded as one of the most restrictive measures in relation to third parties under marine spatial planning. Since only requirements for ‘due publicity’ of such plans are highlighted under international law, it could be argued that there are no requirements under international law that marine plans, as such, should be prescribed by law. A conclusion that can be drawn, is that if a nation state’s marine plan is identical to the chart designated for presenting sea lanes and traffic separation schemes to the public, the plan must be given due publicity.

If we look at how some Arctic states have used law as an instrument in MSP, Canada was the first country in the world to adopt comprehensive legislation for integrated ocean management by passing its 1997 Oceans Act, and it has since developed an ‘Integrated Oceans Management Plan for the Beaufort Sea: 2009 and beyond’.33 The objective of the plan is to carry out large-scale spatial planning. The Act has been criticised, however, for having inadequate governmental arrangements for its implementation, and challenges stemming directly from the absence of specific provisions and/or regulations giving integrated management plans legal force. 34 In addition, there are no requirements for other federal departments to comply with or implement the Act. The United States is subdivided into nine regional planning areas under the National Ocean Policy, based roughly on large marine ecosystems (Alaska being one).35 Marine planning is not mandatory but a voluntary, regional process. In Norway, there is a clear political commitment to develop management plans for all Norwegian seas, but the marine management plans for the North Sea, Norwegian Sea and Barents Sea have no legal foundation.36 Because of the lack of prescriptive rules, such plans are primarily of an advisory nature, aimed in particular at guiding future public management of different marine sectors through more detailed, sector-specific management instruments, e.g. granting licences for or ‘opening’ areas for petroleum activity or windfarms.37

As discussed above, there are few requirements under international law on national marine spatial planning, besides those which can be actualised regarding impact assessment and giving due publicity to sea lanes and traffic separation schemes. This leads to the question of whether there are any material or procedural requirements deriving from treaties or inherent in the concept of marine spatial planning.

It is inherent in the concept that MSP is a process finalised by some sort of ‘plan’, and spatial planning indicates that it is not just planning of, for instance, social and economic development, but a plan that leads to mapping or zoning of geographical sea areas, the water column, seabed or subsoil. Mapping might indicate qualities of the area, such as important ecological areas, or possible future preferred use. Mapping can be either regulatory and enforceable or advisory. Its addressees can be public authorities, but also private stakeholders. As a spatial mapping exercise, visualisations are key. In the Norwegian management plans, texts are combined with illustrations on – among other things – maps, but, as of yet, there is no all-encompassing map summing up the different areas and zones illustrated in the document.

Under the umbrella of marine spatial planning, we can include the protection of marine areas along with traffic lanes and separation schemes. Spatial planning and the protection of marine areas can potentially be parallel and interlinked processes. Already protected marine areas can be considered as constraints in the planning process, and the planned use of such areas should not be in conflict with or undermine the purpose of these protected areas. Since marine spatial planning and marine protected area management are both immature and developing instruments, the formal link between the two can be weak or lacking.

The ocean surface conceals spatially heterogeneous patterns where the topography, water stratification and movement, living things, and human interests and impacts vary, and time scales can be in hours or centuries, requiring managers who understand and take account of the sea's heterogeneity in space and time.38 As stated in the UNCLOS preamble, the problems of ocean space are closely interrelated and need to be considered as a whole, thus holistic management can be seen as part of the concept of MSP. The extent to which a marine plan, encompassing spatially heterogeneity, constitutes a holistic management instrument, depends partly, in my view, on 1) the spatial scale of the plan, 2) the marine governance system the plan is part of, and 3) the activity addressed. The question of scale discussed above, comparing land use planning and MSP, points to the possibility of shaping the marine planning area in accordance with natural ecological borders. Scaling also extends to transnational marine planning. Transnationality can encompass transnational boundaries of the management area, the sharing of information, joint administration, agreeing on joint rules, a joint organisation and so on.

A marine plan could be included as a part of a national marine governance system. Whether or not the plan is included in a hierarchy of marine spatial plans is closely related to the question of geographical scale. Experience has shown that traditional licensing procedures are inadequate in terms of evaluating realistic alternatives for future development and addressing cumulative impacts, and that “[t]he issue of alternatives can only be properly assessed at the plan and programme level”.39 It has also been pointed out that it is inappropriate to assess cumulative or larger-scale impacts based on piecemeal project-based assessments.40 Thus, an important development in spatial management has been the adaptation of more strategic and holistic instruments for the management of areas and resources, compared to the traditional (sector) licensing system. Ideally, a vertical management hierarchy would link strategic planning to downstream project licences through all stages of development, contributing to a holistic approach.

The extent to which a marine plan constitutes a holistic management instrument further depends on the activity addressed. Is it sufficient that a plan should only encompass one marine sector, such as petroleum activity? The Canadian Oceans Act, for instance (part 2), calls for “the development of plans for the integrated management of all activities or measures in marine waters”. The new paradigm of environmental management, the ecosystem-based management approach,41 supports the argument that the scale of the management objective should be large marine ecosystems and should encompass all major sectors. We find a more pragmatic approach in the understanding of the Conference of the Parties to the CBD, where it is argued that:


The [ecosystem] approach should be bounded by spatial and temporal scales that are appropriate to the objectives. Boundaries for management will be defined operationally by users, managers, scientists and indigenous and local peoples. Connectivity between areas should be promoted where necessary. The ecosystem approach is based upon the hierarchical nature of biological diversity characterised by the interaction and integration of genes, species and ecosystems. 42



This statement underscores that the ecosystem/holistic approach does not give any clear directives. The questions of spatial scale and sectors encompassed by a plan cannot be considered in isolation from a particular marine governance structure, or the legal cultural context of the state in question.43 There is no single path to good ecosystem management. A state’s particular marine governance structure is decisive for the design of marine spatial planning instruments in this respect, and spatial planning can cross ecosystem boundaries, socio-economic boundaries or jurisdictional boundaries.

When politicians or public authorities are in the process of adopting a marine spatial plan, determining outcomes regarding spatial use is difficult to frame on the basis of strict legal obligations; there will presumably be some leeway for interpretation, that is, it will allow for the weighing of pros and cons. Prescriptive marine spatial planning is thus generally of a procedural nature, i.e. it defines how to go about planning a marine area. In a striking parallel to the regulation of environmental impact assessments and strategic environmental assessments, procedural rules can “prohibit uninformed, but not unwise, decisions”.44 As regards impact assessments, endeavours are being made to close the procedure vs. substance divide by coupling assessments with the design of protective measures.45

The planning procedure should ensure both a knowledge-based decision process (knowledge-based management) and an open and democratic planning process (democratic legitimacy). We can designate these procedural elements as intrinsic to western democracies due to these countries’ obligations as signatories to the Aarhus Convention.46 The convention gives everyone a right to receive environmental information held by public authorities and a right to participate in environmental decision-making, and to comment on plans and programmes, or proposals for projects that affect the environment. For planning with transnational implications, there are also obligations under the Espoo Convention,47 as well as in the subsequent protocol on Strategic Environmental Assessment (SEA Protocol),48 both of which do not include ABNJ. The US and Russia are Arctic coastal states that are not parties to the Espoo Convention.

Procedural principles or rules on access to information and public participation have typically been developed under international conventions like the Aarhus Convention, but for environmental impact assessment at the strategic and the project level, they have also been included in the SEA- and EIA-directives, in an EU context.49 The Aarhus Convention and the EU Directives on Impact Assessment emphasise an open and public process that involves stakeholders in a transparent way. General principles of administrative law, like public participation, knowledge-based management, environmental impact assessments at both the strategic and the project level, access to information and other well-established principles, are part of both terrestrial and marine spatial planning.

The Arctic picture is not homogenous in this sense, since Russia, Canada and the US have refrained from signing the Aarhus Convention. The US and Canada have explained that their legal system already adequately provides for public participation.50 Russia participated in the negotiations and had several adjustments made to the convention text, but refrained from signing in the end.51 Consequently, the Aarhus Convention cannot be used to make assumptions about procedural requirements in non-signatory countries like Russia. A comparative study of Finnish (Finland has signed the Aarhus Convention) and Russian land use planning concludes that public participation is obligatory at all planning levels in both countries, and that the systems are the same.52



4. The EU approach. Does EU has a say in the European Marine Arctic?

Two Arctic marine states – and Arctic Council members – have a close connection to the European Union, namely Norway through the EEA Agreement, and Greenland through its common foreign policy with Denmark, an EU member state.53 In this light, the EU approach to marine spatial planning is of particular interest when discussing the European Marine Arctic. What is the approach, and does EU have a say in the European Marine Arctic?

The idea of effective cross-border cooperation between member states of the European Union and cooperation with third countries was a driving force behind the establishment of the EU Framework Directive on Maritime Spatial Planning (MSP) (2014/89/EU). This directive also defines minimum requirements for marine/maritime spatial planning in the EU in the years to come.

The directive has established a framework for marine spatial planning. It is one of two essential tools under the EU’s Integrated Maritime Policy along with the Marine Strategy Framework Directive (2008/56/EC), a directive which establishes a framework for European Community action in the field of marine environmental policy. The directive aimes at achieving ‘good environmental status’ (GES) in marine waters, which includes both ecological status (life in the sea) and chemical status (pollution).

Under the EU Framework Directive on MSP, ‘Maritime spatial planning’ means a process of analysing and organising human activities in marine areas to achieve ecological, economic and social objectives.54 Other requirements include the use of best available data and the involvement of stakeholders in the process. It was originally meant to encompass coastal zone planning, but the member states did not agree to include this in the final proposal.

As a legal instrument, the provisions in the directive are quite basic, which illustrates the difficulty of regulating administrative law in countries with diversified legal cultures and policies regarding the organisation of marine areas and resources. Under the directive, it is a requirement that each member state shall identify a competent authority.55 A clear requirement stating who is responsible can promote effective cross-border cooperation between member states and with neighbouring third countries. Further, each member state shall establish and implement maritime spatial planning.56 Maritime spatial plans shall be reviewed at least every ten years.57 It is clearly expressed in the preamble recital 11 and art. 4 section 3 that member states retain responsibility for and competence to design and determine, within their marine waters, the format and content of such plans, including institutional arrangements and, where applicable, any apportionment of maritime space to different activities and uses. It can be assumed that the new EU maritime spatial planning regime will expand and develop in the years to come, with adjusted and revised requirements in future revisions of the legislation.

Other directives are also of relevance to marine spatial planning in the European Union. Of particular interest are situations where marine plans are intended for industry, extraction or other projects likely to have significant environmental effects. The directive on the assessment of the effects of certain plans and programmes on the environment, the SEA Directive, applies to a wide range of public plans and programmes, e.g. for transport, fisheries, energy, industry, telecommunications, tourism and waste.58 Under art. 3. 2 (a), a strategic impact assessment is mandatory for plans/programmes likely to have significant environmental effects, in order to prepare for these sectors and “set the framework” for future consent for development projects listed in the directive on the assessment of the effects of certain public and private projects on the environment, the EIA Directive.59 The procedure for determining whether the plans/programmes are likely to have significant effects (screening) must be based on criteria set out in Annex II of the Directive. If an SEA is needed, the procedural requirements under the Directive must be met and are likely to impact the marine planning procedure.

After this brief introduction to MSP in the EU, it is important to remember that the three Arctic EU Member States – Denmark, Finland and Sweden – do not have coastlines bordering the Arctic. The EU acknowledges that the Union “has no Arctic Ocean coastline so far”.60 The following question is whether the European Union has a say in the European Marine Arctic due to the relationship to the marine Arctic states Denmark/Greenland and Norway.

Denmark, an EU member, has a close historical connection to Greenland, which was a Danish colony until 1953. Today, Greenland is an autonomous country within the Kingdom of Denmark. Denmark still retains control of Greenland’s foreign affairs and defence.61 The Government of Greenland has overall management responsibility and the right of self-determination over biodiversity and living resources.

Both Greenland and Denmark joined the EEC, which later became the EU, in 1973. However, in 1985, Greenland withdrew from the EEC. So, EU legislation on marine spatial planning does not apply directly to Greenland and its Arctic EEZ. Relations have continued to be strong between the EU, on the one hand, and Greenland and Denmark, on the other, most recently through a partnership agreement.62 The partnership agreement acknowledges the geostrategic position of Greenland in the Arctic region, and main areas of cooperation include natural resources, energy, climate, environment and biodiversity, see art. 3 Sections 3 and 4. Questions addressed in the Framework Directive on MSP and the Marine Strategy Framework Directive are included in the partnership agreement.63

Norway is not a member of the EU, but belongs to the European Economic Area (EEA).64 The EEA Agreement does not apply to Svalbard, the archipelago located at 78oN, even though Svalbard is under Norwegian jurisdiction. Norway is integrated in the EU’s internal market, with the exception of its nature conservation and fisheries policies. Regarding the geographical scope of the EEA agreement, Norway has taken the position that it only applies on Norwegian “territory”,65 which means that the agreement is not relevant to legislation primarily meant for areas outside the territorial border 12 nautical miles beyond the baseline. The Norwegian position on the EEA Agreement has led it to reject the relevance under the agreement of, among other things, the Framework Directive on MSP and the Marine Strategy Framework Directive. The EU has thus no direct influence over the regulation of MSP in Arctic marine areas through its relationship to Greenland or Norway. That said, EU and Denmark could influence environmental protection and MSP in Greenland through their partnership agreement.66



5. Status of marine spatial planning in the European Arctic

What is the current status of marine spatial planning in Arctic Europe? This question depends on what Norway, Greenland and Russia are doing as regards marine spatial planning.

In Norway, land use and planning of coastal waters are regulated by the 2008 Planning and Building Act (PBA).67 On land and in coastal waters up to one nautical mile out to sea, the elected municipal councils have, in principle, autonomy to decide land use, and whether an area should be designated for outdoor recreation purposes, industry, energy production etc.68 Stakeholders are typically municipalities and private owners of land, seabed or water columns subject to private property rights. The municipal master plan provides an overview of land use purposes, but applications for new projects are required to submit a zoning plan for major building and construction projects, outlining details of land use in the specific project.69 The plan must comprise a planning map and requirements and must, to the extent necessary, show the main objectives and areas requiring special consideration in relation to the use and conservation of land.70 In relation to land use objectives, requirements may be stipulated to the extent necessary concerning, e.g., the use and protection of water surfaces, water columns and bottom, and traffic at sea, or the groups of species or aquaculture species that may be established separately or in combination.71 The municipal master plan and zoning plans have legal force and are binding on future land use. Thus, for marine spatial planning up to one nautical mile beyond the baseline, the marine planning instrument is a sophisticated tool that has been developed over time. These processes are also open for public and stakeholder participation.

The open sea, on the other hand, has no decentralised institutions for decision-making, no private owners, and no municipal or regional authorities. For these areas, Norway has developed integrated management plans. There are three planning regions: the North Sea, the Norwegian Sea, and, of relevance to the Arctic, the Barents Sea – Lofoten area. The Barents Sea plan covers areas beyond the baseline one nautical mile off the coast, and the fishery protection zone around the Svalbard archipelago. This work was initiated by a government white paper ‘Protecting the Riches of the Sea’, 2002.72 The integrated management plan for the Barents Sea was first established in 2006,73 having been developed through a broad, multifaceted process involving a number of government ministries and directorates, coordinated by a steering committee with representatives from the authorities with responsibility for environmental protection, fisheries and coastal affairs, oil and energy, and foreign policy, chaired by the Ministry of the Environment. The overall goal of the integrated management plan is to safeguard marine ecosystems and to ensure safe and sustainable use of resources in the area. Such management plans are intended to be dynamic instruments; the plan was updated in 2011.74

In 2003, preparations were made for the scientific basis for the plan, then sectoral studies were conducted in 2004, covering offshore fishing, shipping, and petroleum activities (aquaculture and coastal zone development are not covered), before it was finalised through integrated studies of the overall pressures in 2005. Though the ecosystem approach is highlighted, it was a drive for increased oil production in the Barents Sea that led to work being initiated on the plan.75

The planning process for the Barents Sea consisted of the preparation of status reports and included the collection of all relevant information, such as mapping of vulnerable areas and fishing activity from fishing vessels larger than 21 metres. The plan aims to ensure sustainable use of the ecosystem within acceptable levels of pollution, a reduced risk of accidental spills and sufficient capacity to deal with accidents, and seafood that is safe for consumption, while maintaining biodiversity at all levels. More specifically, the plan calls for alternative shipping lanes outside territorial waters, to reduce the risk of collisions.

As marine management plans in Norway are policy documents, there is no legal obligation to develop such plans, and no legal requirements regarding procedure or impact assessment. No regulation states what the outcome of the plan means in a legal context. There is no final map encompassing all activity. The plan is a management plan, but it is difficult to claim it has the characteristics of a marine spatial plan.76 The policy document sets the framework for subsequent spatial use processes under sector legislation, such as the Petroleum Act, Offshore Energy Act or marine protected areas under the Marine Resources Act.77 These sector-based spatial planning processes build on knowledge from the management plan, and the opening of areas for the extraction of oil or production of energy, such as offshore windfarms, takes place through strategic impact assessments conducted as part of the opening process.

Marine spatial planning has a terrestrial analogy in Russia called ‘territorial planning’.78 In the Russian Federation, land use planning is based on the Land Use Code (2001) and Town Planning Code (2004).79 The codes require that a uniform system of territorial planning are developed in the Russian Federation. Specially protected natural areas are incorporated into the plans. Marine spatial planning is not a term that has been officially used in connection with marine areas in Russia, but ‘functional zoning’ exists, such as marine protected areas, shipping zones, areas of maritime ports, zone of the Navy Department, zones of underwater cables and pipelines, fishing zones, production areas, areas for exploration of minerals, tourism and recreation.80 Thus zoning is not limited to the creation of protected areas, but comprises a broad range of instruments, some of which are already present in Russian legislation.81 Marine spatial planning as a holistic, open process based on the ecosystem approach is still not in place in Russia, and marine spatial plans are not available as documents, since there is no normative legislative basis for them. There is no SEA legislation in Russia.82

Ocean waters in Russia are under the exclusive oversight of the federal authorities, but their management falls under a number of different ministries.83 In the same way as Norway faced huge challenges in developing sector cooperation and a shared understanding of the integrated management of the Barents Sea, Russia is encountering equally great challenges in its work on the development of a management plan for the Russian part of the Barents Sea.84 New federal laws need to be adopted for this purpose, and regional and local authorities need a deeper understanding of integrated environmental management.85

For the non-Arctic Baltic Sea, there is regional implementation of the ecosystem approach under the Helsinki Convention.86 Denmark, Estonia, Finland, Germany, Latvia, Lithuania, Poland, Russia and Sweden, as well as the EU, have adopted ecological and management objectives and an action plan for the Baltic Sea.87 The action plan, and the path taken to develop it, will hopefully serve as a useful example of the possibilities, but naturally also the potential pitfalls, of implementing the ecosystem approach in a regional transboundary setting.88 Even though the focus of the action plan is on ecology and pollution, it recommends that the contracting parties “jointly develop the marine and coastal broad-scale spatial planning common principles to facilitate the protection and sustainable use of the Baltic Sea”.89 A Working Group has worked since 2010 for regionally coherent MSP processes in the Baltic Sea.90 This illustrates that Russia is participating in cooperation on transboundary ecosystem management and marine spatial planning.

Greenland has a small but dispersed population of 55 984 people (1 Jan. 2015) divided between 75 inhabited areas. There are no roads between these individual communities, the inhabitants of which derive their livelihoods from traditional fishing and hunting. The country is dependent on financial support from Denmark. The average age of the population is increasing, the number of unemployed remains high, and many people are moving from outlying areas to larger towns.91 As of today, Greenland is not a petroleum producer, but several petroleum prospecting licences and exploration and exploitation licences have been granted.92 NUNAOIL A/S is Greenland’s national oil company, owned by the Government of Greenland and an active partner in all exploration and exploitation licences in Greenland.93 The official policy of the Government of Greenland is political independence through economic independence from Denmark, and mineral and petroleum extraction is therefore given high priority.94

The land use planning regulations from 2010 have no clear delimitation in relation to the sea, and open for the planning of harbours and aquaculture.95 Some initiatives have been undertaken for the long-term sustainable management of Greenland’s wildlife. The resources and manpower available are scarce in comparison to the vast geographical area to be covered.96 The development of management plans for protected areas is given very high priority.97 Such management initiatives only cover selected aspects of Greenland’s natural resources, and not the broader Arctic. Though several initiatives have been taken for ecosystem-based management, no marine spatial plan is yet in place in Greenland.98 In relation to petroleum and mineral licensing, the aim is to develop new and improved systems to handle spatial and geological data, and to increase the efficiency of processing applications.99



6. Prospects for the Arctic

Last, but not least, what are the prospects for the future as regards marine spatial planning in the Arctic?

The Arctic is facing increased pressure from climate change, but also from human activity and environmental hazards and contaminants. We expect increased human activity in the Arctic from transport, oil and gas extraction, mining (on land and deep sea), aquaculture, fisheries and urbanisation. In 2015, Norway completed its first pipeline that crosses the Arctic Circle, a 482 km long pipeline that crosses 27 existing pipelines and cables, opening a new highway for gas to Europe.100 The demand for better connections between Tokyo and London is a driving force behind a recent proposal to lay a fiber-optic cable through the Arctic, an engineering feat which was previously considered impossible. Such cables will provide high-speed connections to communities and industries along the Arctic coast, and is now under construction.101

For the high seas, it is argued that the “increasing pressures of high seas human activities, suggests a pressing need for overarching institutional arrangements to better coordinate comprehensive MSP”.102 For ABNJ in the Arctic Ocean, the question of whether there is a need for protection of marine biodiversity has been raised.103 Environmental protection, tailored to create a network of MPAs located within the national jurisdiction of the Arctic States, is already in focus through the work of the Arctic Council. The Council has developed a guidance document, establishing a “Framework for a Pan-Arctic Network of Marine Protected Areas”.104 For marine protection in the high seas, the UN General Assembly adopted in 2015 a resolution to develop a legally binding treaty for the conservation of marine biodiversity in ABNJ.105 After a two-year preparatory process to develop such a treaty, the UN will decide whether to convene a formal treaty negotiating conference. Conservation measures, such as marine protected areas and reserves, could be a part of the treaty, as well as environmental impact assessments at the strategic and project levels prior to engaging in or authorising activities/plans that may have significant effects on the marine environment in ABNJ. Such a UN-treaty for marine protection in ABNJ is likely to impact the construction of national marine policies, even within national jurisdictions and policy areas outside marine protection, like MSP.

The increasing pressure for both development and protection in the Arctic Ocean is leading legal scholars, politicians and planners to carefully examine management concepts from other marine regions. Some argue that prescriptive regulations were contributory factors to the Deepwater Horizon accident, because they made the industry unnecessarily passive while waiting for government controls.106 It has been argued that goal-based regulations to control safety and environmental pollution are a preferable solution. This approach, which would also include defining the goals, is best implemented within a spatial planning framework.107

The discussion about using management tools like ecosystem-based management, environmental impact assessments at the strategic and project levels, marine spatial planning and marine protected areas is inevitably ‘moving northwards’. Still, planning activity in marine ecosystems is time consuming and requires high-level competencies. As a public task at the strategic level it is costly for states or regions. Whether marine spatial planning is suitable in the Arctic is therefore an open question. The guidance document on marine spatial planning from the intergovernmental Oceanographic Commission asks some key questions: “Do you have or expect human activities that adversely affect important natural areas of your marine areas, or incompatible human activities?” and “Do you need a vision of what your marine area could or should look like in another 10, 20 or 30 years?” For the Arctic, the answers are yes to both.

However, the purpose of such an Arctic plan would likely differ from plans in Central Europe and North America. In these areas, marine planning is used to manage a nearly overwhelming number of activities in an insufficient amount of space. In the Arctic, on the other hand, spatial planning could be used for preventive and precautionary purposes before the area is overwhelmed by marine activities and spatial conflicts become a major problem.108 Marine spatial planning in the Arctic should build on known procedural principles. The use of impact assessments from the outset of the planning process, in contrast to ad hoc, add-on assessments after final elaboration of a development proposal, could play a vital role. It is argued that, when better integration with planning is achieved, strategic and project impact assessment has demonstrated that it is not only capable of preventing harm, but can also contribute to better holistic solutions and thus represent a significant step forward in the evolution of an ecosystem approach in marine management.109

Even though Arctic marine ecosystems are geographically extensive, marine spatial plans for the Arctic could limit themselves to interactions that occur between existing and proposed activities, and focus on pressing national and transnational protection and planning needs in relation to e.g. transport routes, areas for pipelines and pertaining zones. Transnational challenges should be a particular priority.

The formal and legal aspects of marine spatial planning in the Arctic must be given due consideration in order to ensure that decisions regarding marine activities are made in compliance with marine spatial plans. At the same time, the marine spatial plans should be living instruments that are altered and amended as future uses of the Arctic space are proposed and new insight is brought to the table.
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