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Abstract

The salmon stocks of the Deatnu River, in the core area of Sápmi, the traditional lands of the Sami people, have been designated as critically endangered. In November 2011, Norway and Finland agreed to renegotiate the agreement that regulates salmon fishing in the Deatnu River. This article explores the safeguards under international human rights law that are available to the Sami people in the Deatnu Valley in connection with this renegotiation process. Since the Sami people are recognized as an indigenous people in both countries, the negotiations touch upon several core issues of indigenous peoples’ rights, amongst these: the principle of self-determination, the principle of non-discrimination, and indigenous issues related to international border regulations. The article shows that the ongoing negotiations’ structure and preparations, to all appearances, have violated the rights of the Sami people. Consequently, risking a dissemination of further violations of Sami people’s rights—both, in regards to the negotiation process, and in what may be the new Deatnu Agreement.
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1. Introduction1

1.1. Background, goals, and structure of paper

In November 2011, Norway and Finland agreed to renegotiate the Deatnu Agreement2 on salmon fishing in the Deatnu River, one of the world’s most important rivers for Atlantic salmon. The Deatnu River is 360 km long, marks the international border between Norway and Finland, and runs through the core area of Sápmi, the traditional lands of the Sami people.3 The aim of the negotiations is to renew and update the regulations pertaining to salmon fishing.4 The average total annual haul in the Deatnu River is a massive 160 tons, but like many other rivers, catches can vary significantly from season to season.5 This makes assessing the Deatnusalmon stocks challenging. Nonetheless, an effort between fisheries experts and local fisheries expert premised on an amalgam of scientific methods and traditional Sami knowledge has led to a designation of the stocks as critically endangered.6 As a result, government officials and politicians have sought a renewal of the regulations in order to save the Deatnu salmon stocks. The negotiations have been ongoing since June 2012, but the parties have not been able to reach agreement within the original time frame, a situation which has met with criticism.7 In November 2014, the negotiating parties announced that their conclusions can be expected before the end of 2016.8

The Sami society in the Deatnu Valley is highly engaged in the regulations that impact salmon fishing in the Deatnu River, and the renegotiation of the Deatnu Agreement is no exception.9 This involvement has not only shown the Sami people’s special relationship with and common interest in salmon fishing, but has also revealed conflicts between different sectors of society and areas of the river.

The international border between Norway and Finland lies in the middle of the Sami community in the Deatnu Valley. Since the Sami are an indigenous people,12 the negotiations on salmon fishing in the Deatnu River touch upon several core issues of indigenous peoples’ rights. Firstly, a study of these negotiations may reveal how international indigenous peoples’ rights can be implemented on a national level, and thus shed light not only on best practices, but also on possible implementation gaps regarding indigenous peoples’ rights in other countries.

Secondly, the negotiations may, in many ways, work as a litmus test for indigenous rights in international negotiations. The negotiations are between two countries where one, Norway, has ratified the International Labour Convention number 169 on Indigenous and Tribal Peoples13 (ILO 169), and the other, Finland, although expected to, has yet to ratify it. A study of international negotiations between two such states may also reveal the interplay between international law and domestic law, as well as how indigenous peoples’ customary laws impact such negotiations.

Thirdly, it is also interesting to see how Sami communities and their representative institutions have been able to influence negotiations between the two nation states. Considering the role of the Sami people in the bilateral negotiations is equally as important as considering the impact of the nation states on the Sami people.

These issues touch upon three main variables in socio-legal research: indigenous peoples’ customs (i.e. the Sami), international indigenous peoples’ rights, and negotiations between states on issues concerning indigenous peoples’ living in these states.14

In this article, the goal is to explore if and how safeguards under international law protect the interests of the Sami population and its culture in the Deatnu Valley in connection with the renegotiation of the Deatnu Agreement.

The article begins with a brief overview of how international human rights relate to indigenous peoples. The next section provides a general overview of the historical context and current situation in the Deatnu Valley.10 The article also includes a summary of the provisions of international law that protect the Sami population in the Deatnu Valley, and how they work.11 In regards to the negotiation process, the issue of self-determination is particularly relevant. Therefore, the article examines how international law protects Sami self-determination in connection with the negotiation process. In its conclusion, the article establishes how provisions of international human rights law have already been violated in the negotiation process, and identifies those rights that may be in the red zone.

	

2. Context of the study

2.1. International human rights law and indigenous peoples

In the wake of the atrocious crimes against humanity in the World Wars, international human rights have strengthened their position. With the creation of the UN, international law went from a state-centric view to an increasingly more humanistic approach, through the enactment of fundamental international legal instruments, such as the International Covenant on Civil and Political Rights15 (ICCPR), International Covenant on Economic, Social and Cultural Rights16 (ICESCR), International Convention on the Elimination of All Forms of Racial Discrimination17 (ICERD). As an international instrument on indigenous peoples’ rights, ILO 169 is of special importance, in addition to the United Nations Declaration on the Rights of Indigenous Peoples18 (UNDRIP), and the Outcome document from the World Conference on indigenous peoples in 2014.19

Since its establishment, the UN has set a high standard for equality and human dignity. By having a system that holds a firm focus on persistently striving for the advancement of international human rights, with solid support from human rights movements, the UN has been able to create effective mechanisms for increasing the statuses of declarations and ratified international treaties protecting international human rights.

In the progress of international human rights, the cultural aspect of minority rights have increasingly attained support and strengthened their position. The international community recognised, that individual rights alone do not fully address the needs of minority groups within the nation state model. This has been especially important for indigenous peoples, many of whom have historically been in a long-term, disadvantaged political position. In authoritarian states as well as in liberal democracies, the rights of indigenous peoples have not been sufficiently protected by the universal standards set for humanity.

International instruments that are meant to elaborate on the universal standards as they apply to indigenous peoples, such as the UNDRIP and ILO 169, have gained recognition in the international community since their adoption. Provisions and norms relevant to indigenous peoples in widely ratified conventions, such as Article 1 and 27 in ICCPR and the non-discrimination norm running through ICERD, are also increasingly applied as safeguards to protect the rights of indigenous peoples. Increasingly, indigenous peoples’ rights are taken into consideration in customary international law.20

International norms for the protection of indigenous peoples’ cultures and livelihoods, as well as human rights norms in general, are more important in national law today. This is visible in not only in the increased incorporation of the provisions in ILO 169 in national legislation, but also through an emphasis on indigenous rights in the legal processes and legal interpretations of national law. Recently, however, Norway and Finland have been criticised by many UN human rights experts, for lacking the will to implement norms for the protection of the Sami people.21



2.2. Historical and contemporary facts in the Deatnu Valley

The Deatnu River is the lifeblood of the Deatnu Valley. Since time immemorial, the river has been a vital resource for the local population. It has, for instance, served as a major means of transportation, but more importantly, it has served as a crucial food resource. For the Sami people, as well as many other indigenous peoples,22 nature is sacred, and harvesting food resources entails special care and respect. Indeed, this mind-set contrasts with the widespread idea of the “tragedy of the commons”,23 which claims that “free” resources, and “unrestricted” access will inevitably lead to a major ecological breakdown. A configurative rule that seems to have been widely recognized in the Deatnu Valley,24 as well as other areas in Sápmi,25 has been that “you don’t take more than necessary”. Individuals or families who broke these rules were in social discrepancy and risked being ostracized from their respective communities.

The first written sources about fishing in the Deatnu River show that it was the Sami people alone who practised fishing and had the right to fish the river. As late as 1601, the Sami people considered themselves to have exclusive fishing rights in the Deatnu River, and demanded payment from others who wished to fish.26 Indeed, these collective and exclusive fishing rights were at that point in history recognized, and even protected by Norwegian law.27 According to historians and other social scientists, fisheries management in the Deatnu River, is thus, in principle, understood as falling under the jurisdiction of the Sami communities in the Deatnu Valley.

For more than a hundred years, adventurers have been drawn to the salmon fishing opportunities offered by the Deatnu River. In the early 19th century, “salmon lords” from Europe, especially from the British upper class, began to find their way to the Deatnu River.28 In modern times, outside interest has increased immensely. From the sight of a few foreign anglers to queues of anglers alongside the river, fishing tourists now account for a large proportion of the total salmon haul. According to statistics, between 1972 and 2011 fishing tourists accounted for 25% of the average total haul. In recent years, fishing tourists from Finland have accounted for close to 30% of the total haul.29 A direct result of this has been the displacement of local fishers from their traditional fishing grounds, especially on the Finnish side.30

This brief description highlights the importance of salmon fishing for the Sami culture in the Deatnu Valley. In addition to the harvest of other natural resources and small-scale agriculture, salmon fishing has always been a vital source of livelihood for the Sami people in the Deatnu Valley. Because salmon has traditionally been more valuable than other resources available to the Sami people, especially in the 20th century when trading became more important, and salmon became an important part of their income.31 This came to a sudden end when salmon fish farming was introduced.32

Today, salmon fishing is still a vital part of Sami food traditions and culture. This is evident in the local media.33 If you question a local Sami about salmon fishing, you will probably be told that life without salmon fishing is unimaginable. For Sami traditionalists, much of the summer season is spent fishing, but even modern people take part in the activity in one way or the other. Most people in the Deatnu Valley consider wild salmon fishing to be more sustainable than fish farming, and a tradition and resource that can secure the future for their children and coming generations.

Another important factor to consider is the centrality of society of Deatnu Valley to the Sami people. Like peoples in general, the Sami is not a homogenous group. The Sami people can, very briefly be divided in three traditional groups: the Reindeer Herding Sami; the Sea Sami; and the Valley Sami, to whom the Deatnu Valley is crucial. Because of its importance to the Valley Sami way of living, the Deatnu Valley should be considered as fundamental to Sami culture as a whole.34

Furthermore, the Deatnu Valley has three municipalities: Deatnu and Kárášjohka on the Norwegian side and Ohcejohka on the Finnish side. All three municipalities are a part of the Sami areas in each country.35 The total population in this area is about 7 000, with a clear Sami majority.36 The Sami people are recognized as indigenous in both countries.37



2.3. Political cleavages in the Deatnu Valley

The local communities in the Deatnu Valley, who previously exploited the resources on both sides of the river, have naturally been greatly affected by a border that divides them into two different nation states.38 Norway and Finland cooperate on the Nordic level, but in regard to other Nordic countries, they are very different in their history and cultural identity. They are, however, similar in two very relevant forms. Both are unitary in their form of government and historically characterized by centralized policies with less focus on local interests. Both followed assimilation policies designed to absorb the Sami inhabitants into the dominant culture.39 Today, with decisions made in far south capitals, on each side of the Nordic mainland – although still very much connected by the common culture – the Sami populations in Norway and Finland are now living under, and adapting to two different conditions and national frameworks of Norway and Finland respectively. In this way, Norway and Finland, of course, diverge the local Sami people’s interests, with the international border as the dividing line. The international border is thus a potential internal Sami political cleavage, and not only an international cleavage between Norway and Finland.

As mentioned above, tourism has been an integral part of salmon fishing in the Deatnu River for a long time. Sami locals have earned a living as guides and in modern times as owners of small-scale tourism activities. Tourism is therefore accepted as a relevant factor, despite conflicts over levels of tourism and how earnings should be divided between different stakeholders. In Finland, the Deatnu River is the only important Atlantic salmon river, while in Norway there are many, some of which are more popular among anglers than the Deatnu River. Interests regarding the tourist industry causes an imbalance between the two states but also in the Sami society. This is potentially the most difficult hindrance to reaching agreement on regulations for a common salmon fishing regime.40

Another political cleavage is found between fishers of the different sections of the river. Typically, salmon fishers in the upper course prefer increased restrictions in the lower course to ensure that more salmon reach their sections of the river. As the lower course of the river is solely on the Norwegian side, it seems reasonable that the two countries have different interests regarding this matter.

As a side note, it must be mentioned that in the sea fjords, the Sea Sami population still practice traditional pound net fishing.41 This constitutes a complication for the renegotiation of the Deatnu Agreement, because the total allowable catch of the Deatnu salmon must be balanced with the pound net catches of the Sea Sami.

Among the different traditional Sami fishing methods applied in the Deatnu Valley, net fishing is fishing method with the longest historical roots. Net fishing is also the most effective fishing method, and because of this, this fishing method is unpopular among recreational angler tourists. In fact, the recreational anglers interests have been supported in the Norwegian public, by opinion leaders who argue that net fishing in the Deatnu River should be strongly regulated or even forbidden for the sake of recreational angling.42 The main picture today, as seen in the statistics referred to above above, is that the total number amount of net fishers has declined in recent years, and the recreational anglers’ part of the total haul has increased. The traditions are also being influenced by a the new and controversial way of angling, catch and release, which is claimed to oppose with the traditional way of salmon fishing.43



2.4. Existing under different states—different fishing rights and management regimes

Different states implies different legislation. Fishing rights are consequently based and formed differently. In Norway, the Deatnu River Fishing Administration, called Deanucazadaga Guolástushálddáhus (DG), manages the fish stocks and fishing on the Norwegian side of the Deatnu River. DG was recently established as one of the important follow-ups to the Finnmark Act,44 after consultations between the Norwegian authorities and the Sami Parliament of Norway. The board of DG consists of the Kárášjohka and Deatnu municipalities – through which the Deatnu River flows – together with the local net fishers and anglers, with the fishers occupying a majority on the board.45

Before the establishment of DG, the question of whether the local population of Deatnu Valley has angling rights was not settled. On the one hand, you had historians and legal researchers who argued in favour of the population in the Deatnu Valley, underlining that the local population, in all likelihood, had the right to angling. While the authorities, on the other hand, claimed the opposite.46 The local farmers, have for a much longer time been recognized as the fishing rights holders, that is, with the traditional Sami net fishing.47


				While Norway has established a local fishing administrative body, fisheries management in the Deatnu River in Finland is run by Metsähallitus,48 a national state-owned enterprise, comparable to the national state-owned enterprise in Norway called Statskog.49 The net fishers’ rights in Finland are managed in much the same way asin Norway. The biggest difference, however, is that angling rights are based on land ownership along the Deatnu River. This, combined with policies that heavily prioritize fishing for the tourist industry, makes the dislocation of local anglers a more serious issue on the Finnish side of the Deatnu River.

Another important difference that affects fishing conditions today is that Norway has, and Finland has not ratified ILO 169. By being party to ILO 169, Norway is legally bound to safeguards that enhance the protection of indigenous’ people’s rights. Nevertheless, even though Finland is due to ratify ILO 169; it is possible to argue that Finland, through customary international law, is also legally bound to act in accordance with ILO 169. This will be elaborated on later in this article.



2.5. Other negotiation challenges

As pointed out above, there are multiple challenges that need to be addressed in the renegotiation of the Deatnu Agreement. The current agreement50 came into force in 1990, and Norway and Finland agree that the agreement needs to be adapted to national and international principles and guidelines for salmon management. The Government of Norway has emphasised that the main purpose of these discussions will be to ensure that fishing in the Deatnu River is sustainable, at all times.51 Although the concepts associated with sustainability – such as sustainable development and sustainable ways of living – were originally in favour of indigenous peoples’ ways of living,52 they are today applied as standards everywhere and by everyone, arguably as empty clichés. It is therefore likely that the negotiating parties will therefore meet challenges with conflicting interpretations of sustainable fishing. The state development agents and Sami representatives may not agree on the extent local or traditional knowledge ought to be stressed in calculating sustainable regulations.

Still, the main challenge in the negotiations is, probably, to find a balance between the interests of local fishers and fishing tourists. The current agreement states that it is up to the regional authorities, independent of stipulations in the Regulation, to regulate fishing in the Deatnu River for people living outside the Deatnu Valley. In reality, the regional authorities have been unwilling to regulate fishing tourism – for instance by making fishing licenses in the best sections of the river more expensive – an option that Article 7 makes possible. Moreover, according to Article 7 in the current agreement, and Article 5 in the Deatnu River Act,53 the local fishing administration, DG, does not have the mandate to do so in border sections of the river.

	

3. International human rights law and salmon fishing in the Deatnu River

3.1. Safeguards under international individual human rights and the monitoring mechanisms

Safeguards that have special relevance for the protection of the Sami population in the Deatnu Valley, are found in Article 27 of ICCPR. The Article is within the rubric of individual human rights, but with its cultural dimension, it also comprises collective rights. Article 27 affirms, in universal terms, that “[i]n those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture …”.

An important part of the ICCPR regime, is the Human Rights Committee, whose purpose is to monitor state conduct in relation to treaty norms.54 In addition to evaluating periodic reports, the Committee publishes interpretive statements about particular treaty norms, in order to prevent states from interpreting the convention in any way that suits them. The Committee’s interpretation of Article 27 states that “culture manifests itself in many forms, including a particular way of life associated with the use of land resources, especially in the case of indigenous peoples. That right may include such traditional activities as fishing or hunting …”. It further states that “[t]he enjoyment of those rights may require positive legal measures of protection and measures to ensure the effective participation of members of minority communities in decisions which affect them.”55

Article 27 of the ICCPR is hence one of the most important international norms for the protection of indigenous peoples’ rights, to the extent that it also encompasses the right to land resources. Although it is of a rather general character, it anchors the protection of indigenous peoples in one of the most recognized international human rights treaties that has been adopted.

The Committee’s interpretation means that the Sami population in the Deatnu Valley cannot be denied the right to harvest salmon in the Deatnu River, as long as this is considered part of their right to enjoy their culture. As described earlier in this text, the Sami people in the Deatnu Valley have fished for salmon in the river from time immemorial. This custom has deep historical roots, and has thus thoroughly shaped and become a fundamental part of Sami culture in the Deatnu Valley.

The Human Rights Committee has previously stated that Sami cultural practices in Finland are protected under ICCPR Article 27. However, in Länsman and others v. Finland,56 the Committee stated not in favour of Länsmann and others. Nevertheless, the Committee did emphasize that in cases where the impact is so substantial that it effectively denies the Sami the right to enjoy their cultural rights, this constitutes a violation of Article 27.

Since both Norway and Finland have incorporated the ICCPR into domestic law, and since the Sami people are recognized as indigenous people,57 the Sami populations on each side of the international border in the Deatnu Valley have the right to harvest salmon in the Deatnu River in accordance with Article 27 of ICCPR. Therefore, according to the Committee’s interpretation of how ICCPR Article 27 relates to indigenous issues, salmon fishing should not be regulated to the extent that it threatens the existence of the local Sami culture. As mentioned above, statistics show that fishing tourists account for 25% of the total haul. It must be reasonable to regard ICCPR Article 27 as legitimizing greater restrictions on the total haul allowed tourists, if this would help the recovery of salmon stocks in the Deatnu River. The balance between regulations on fishing tourism on the one hand, and the Sami population on the other, could, for instance, be determined by a mechanism that prioritizes the interests of the Sami population in the Deatnu Valley over the interests of fishing tourists. A solution to this problem may also be provided by other norms, or in an interaction of ICCPR Article 27 with other norms. For instance, the Sami population could be given the right to decide themselves what the relation between salmon fishing by tourists and the Sami population should be.

Net fishing methods are heavily regulated, and only two of them are still widely used. One of them, buoddun,58 the ancient Sami method of fishing with weirs, is only allowed between 10 June and 10 August.59 The other one, golgadit, a traditional form of drift net, is even more regulated, and only allowed for three and a half weeks in the early summer.60 Both fishing methods are only allowed three days a week. The question is whether further regulation will make the fishing so ineffective and expensive that people no longer find it interesting. If so, further regulation may in reality be considered as a hindrance to traditional fishing methods, and therefore in violation of Article 27. For many net fishers, angling is no alternative, especially since they would have to compete with a huge amount of tourist anglers.

Norway and Finland have both ratified ICERD. The commission that monitors ICERD (CERD) has also highlighted the rights of indigenous peoples under the convention. Although it has not focused on any particular Article of ICERD, CERD considers issues concerning indigenous peoples to be of special relevance to the non-discrimination norm running through the convention.61 According to the practice of CERD, states shall therefore pay special attention to indigenous peoples’ rights to lands, territories and resources. In General Recommendation No. 23, CERD states the following:

5. The Committee especially calls upon States parties to recognize and protect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and resources and, where they have been deprived of their lands and territories traditionally owned or otherwise inhabited or used without their free and informed consent, to take steps to return those lands and territories. Only when this is for factual reasons not possible, the right to restitution should be substituted by the right to just, fair and prompt compensation. Such compensation should as far as possible take the form of lands and territories.62

				

If the regulations on salmon fishing set forth in the new agreement between Norway and Finland are too strict, Norway and Finland could be held responsible for violating ICERD. Elsewhere in Norway, for instance in connection with the Áltá River, it is accepted that fishing rights holders, through the local authorities, are freer to regulate the balance between fishing rights holders and fishing tourists.63 If the new agreement does not support such local practices, it must be reasonable to see this as discrimination against the Sami, and it may constitute a violation of ICERD.



3.2. Safeguards under international collective human rights: ILO 169

As a special convention on indigenous people’s rights, ILO 169 is of particular relevance. In comparison with ICCPR and ICERD, ILO 169 addresses indigenous rights in more detail and in specific contexts. Moreover, ILO 169, to a far greater extent, addresses and recognizes the material rights of indigenous peoples, and includes provisions related to land and natural resources.

Although there is an ongoing ratification process underway in Finland, ILO 169 has only been ratified by Norway. This situation may at first, appear significantly challenging in the negotiations. However, at a closer look, it seems clear that the Norwegian negotiating party will demand that the standards of ILO 169 must be part of the framework of the negotiations. A treaty between Norway and Finland that is not based on Sami rights in accordance with ILO 169, will not be acceptable to Sami stakeholders, and must therefore also be unacceptable to the Norwegian negotiating parties, due to Norway’s international obligations.

Norms that are directly related to the Sami population in the Deatnu Valley and salmon fishing in the Deatnu River, are Articles 8, 14 (1) and 15 of the convention.64 Article 8 reads:

1. In applying national laws and regulations to the peoples concerned, due regard shall be had to their customs or customary laws.

2. These peoples shall have the right to retain their own customs and institutions, where these are not incompatible with fundamental rights defined by the national legal system and with internationally recognised human rights. Procedures shall be established, whenever necessary, to resolve conflicts which may arise in the application of this principle.

3. The application of paragraphs 1 and 2 of this Article shall not prevent members of these peoples from exercising the rights granted to all citizens and from assuming the corresponding duties.

				
It is clear, that according to Article 8, regulations on salmon fishing in the Deatnu River must respect and recognize the customs of the Sami population. Among the different traditional Sami fishing methods applied in the Deatnu Valley, net fishing is under the most extensive regulation. Restricted to 24 days, net fishing must be considered to be highly protected by Article 8 (1).

Article 14 (1) states the following:

1. The rights of ownership and possession of the peoples concerned over the lands which they traditionally occupy shall be recognised. In addition, measures shall be taken in appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively occupied by them, but to which they have traditionally had access for their subsistence and traditional activities. Particular attention shall be paid to the situation of nomadic peoples and shifting cultivators in this respect.

				
Through the adoption of Finnmark Act,65 the Norwegian state has accepted that land rights, including fishing, hunting and other uses of traditional resources in Finnmark do not belong to the state, but to the local people represented by the regional body FeFo.66 This includes salmon fishing rights in the northern sections of the Deatnu River – from Deanunjálbmi (the river mouth) to the international border in Njuorggán – which solely belongs to the Norway. In this section of the river, the government has already taken steps to transfer ownership to the Sami population living in this area. This ought to mean that fishing rights in the common areas of the Deatnu Valley should be protected in the same way.

Regarding fisheries management, ILO 169, Article 15 (1) states the following:

1. The rights of the peoples concerned to the natural resources pertaining to their lands shall be specially safeguarded. These rights include the right of these peoples to participate in the use, management and conservation of these resources.

				
In addition, fisheries management is also protected by ILO 169, Article 7, which states:

1. The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development. In addition, they shall participate in the formulation, implementation and evaluation of plans and programmes for national and regional development which may affect them directly.

				

Moreover, ILO 169, Article 32 states that:

Governments shall take appropriate measures, including by means of international agreements, to facilitate contacts and co-operation between indigenous and tribal peoples across borders, including activities in the economic, social, cultural, spiritual and environmental fields.

				

The current Deatnu Agreement, which is in the process of being renegotiated, clearly states that regulatory authority lies with the regional authorities of both states.67 This undisputedly excludes the Sami population in the Deatnu Valley from taking part in the decision-making process regarding the extent to which fishing tourists are allowed to harvest salmon in the Deatnu River. Nevertheless, the latest amendment to the Deatnu River Act states in Article 3, that ILO 169 takes precedence. It follows that the Norwegian state must, in the present negotiations, commit to no further exclusion of the Sami population from fisheries management.



3.3. Safeguards subject to customary international law

Another category of norms where indigenous peoples’ rights also are found, is in customary international law. Although not legally binding for states in the same way as ICCPR and ILO 169, UNDRIP may be understood to embody or reflect customary international law.68 This means that over time, in its influence on international law, UNDRIP can change status – from “soft” law to “hard” law.69 UNDRIP as customary international law is a controversial topic in international law, but nevertheless important.

Naturally, norms that are similar in several human rights instruments create a basis for claiming that such norms reflect customary international law. This is the case with ILO 169 and UNDRIP, where, for instance, the Inter-American Commission on Human Rights, which is the monitoring body of the human rights situation in the Organization of American States, has claimed that ILO 169 and UNDRIP, indeed, reflect norms of customary international law:

“In the course of recent years, the jurisprudence of the Inter-American human rights system has contributed to developing the minimum contents of indigenous peoples’ right to communal property over their lands, territories and natural resources, based on the provisions of the American Convention and the American Declaration, interpreted in light of the provisions of the International Labour Organization (ILO) Convention No. 169, the United Nations Declaration of the Rights of Indigenous Peoples, the Draft American Declaration of the Rights of Indigenous Peoples and other relevant sources, all of which compose a coherent corpus iuris that defines the obligations of OAS Member States with regard to the protection of indigenous property rights.”70

				
The Commission also refers to the decision by the Supreme Court in Belize in the Cal et Al case71 and the Inter-American Courts for Human Rights (IACHR) decision in the Awas Tingni case, which also refer to ILO 169, regardless of ratification, and to UNDRIP as legal sources.72

Both Finland and Norway voted in favour of UNDRIP. Norway played a noteworthy role in the preparatory process of UNDRIP, which entails an obligation to honour the Declaration. In addition, both Norway and Finland ensured their commitment to UNDRIP when they voted in favour of what would become the outcome document of the WCIP.73 This, too, is certainly not without obligation, which has also been pointed out by the Norwegian government.74

Despite its status as a UN declaration, there are signs that UNDRIP is, in fact, turning into hard law. Hence, it is reasonable to consider ILO 169 and UNDRIP as customary international laws protecting the Sami population in the Deatnu Valley in the renegotiation of the Deatnu Agreement.

As shown above, the Sami population in the Deatnu Valley has owned, lived, and used lands, territories, and resources in the Deatnu Valley since time immemorial. These lands, territories, and resources – including the Deatnu River – have been an essential food source for the Sami population of the Deatnu Valley. Moreover, they have formed the language, knowledge, livelihoods, and values of the Sami population in this area. Their ancestral roots are deeply embedded in the area. With respect to the relationship between the Sami population in the Deatnu Valley and salmon fishing in the Deatnu River – as it is today and has been throughout the history –, Finland and Norway, are in all likelihood, obliged to adhere to the provisions of ILO 169 and UNDRIP.

In addition to the provisions of ILO 169 presented above, several of the provisions in UNDRIP protect the Sami population in the Deatnu Valley, in particular, the principle of free, prior and informed consent (FPIC), which runs through the declaration.75 This is especially relevant to the issue of self-determination discussed in next section.


				In terms of provisions with specific relevance to the Deatnu Agreement negotiations, Article 26 of UNDRIP must be taken into consideration. Article 26 states that:

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by reason of traditional ownership or other traditional occupation or use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples concerned.

				
It follows that an agreement between Norway and Finland is obligated to recognize that the Sami population in the Deatnu Valley, has the right to the lands, territories and resources in the Deatnu Valley, including the Deatnu River and the salmon in it. The question of how to regulate the relationship between local fishers and fishing tourists is consequently a matter for the Sami population in the Deatnu Valley exclusively to decide.



3.4. The negotiations and the safeguards protecting the Sami people’s right to self-determination

One of the most fundamental human rights is the principle of self-determination. The right to self-determination is the configurative principle behind the human rights instruments.76 The right to self-determination is affirmed in the UN Charter, and other major legal instruments, and is widely recognized as a principle of customary international law. The right to self-determination is stated in ICCPR Article 1: “[a]ll peoples have the right to self-determination” and to “freely determine their political status and freely pursue their economic, social and cultural development”. The issue for indigenous peoples is that states have neglected to consider how self-determination should relate to indigenous peoples. However, the Human Rights Committee has emphasized that Article 1 applies to all peoples, including indigenous peoples, and is fully applicable without relating it to secession.77 Moreover, as seen in several provisions of UNDRIP, the principle of FPIC promotes and clarifies the content of the principle of self-determination of indigenous peoples. For indigenous people, it is particularly relevant in matters of lands, territories and resources.78 Indeed, this is precisely what the negotiations on the Deatnu Agreement are about: new regulations on salmon fishing in the Deatnu River.

In addition to ILO 169 Article 32, UNDRIP Article 36 extends the safeguard for the protection of indigenous peoples in cross-border areas. It is formulated in more explicit and binding language:

1. Indigenous peoples, in particular those divided by international borders, have the right to maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural, political,economic and social purposes, with their own members as well as other peoples across borders.

2. States, in consultation and cooperation with indigenous peoples, shall take effective measures to facilitate the exercise and ensure the implementation of this right.

				

It is reasonable to presume, that because the Deatnu River is in the Sami core area, the agreement will indeed display how important the influence of Sami interests, and the issue of Sami self-determination is in Norway and Finland.

What then should provide the framework for the negotiation process between Norway and Finland on the regulation of salmon fishing in the Deatnu River, if the right to self-determination of the Sami people is to be protected?

The negotiations are ongoing and confidential. Not much can be said about the negotiation process, other than how the delegations are structured and that the parties seek to reach a new agreement on the regulations for salmon fishing in the Deatnu River. When Norway and Finland agreed to renegotiate the Deatnu Agreement, both states announced that their delegations would include representatives from the Sami people. In other words, there are two delegations, the Norwegian and Finnish, and where both nation states have included Sami representatives from each respective side of the border.

According to the Human Rights Committee’s interpretation of the ICCPR Article 27, Norway and Finland are obliged to take positive measures to ensure effective participation of the Sami population in decisions that affect salmon fishing. In this regard, the right to non-discrimination must be seen in relation to Sami people’s right to self-determination.

As described above, the Sami population in the Deatnu Valley already suffer from the effects of the international border that devides the communities. Therefore, it is especially relevant to take positive and effective measures with the free, prior, and informed consent of the Sami people, to prevent a violation of the Sami people’s right to self-determination.79

Salmon-fishing regulations are a hot topic in the Deatnu Valley, and the local culture is highly dependent on salmon fishing. This not only implies that the national representatives are obligated to consider the rights of the Sami population in the Deatnu Valley, but also that the Sami representatives are provided the capacity to fulfil their role as representatives for the position of the Sami people.

	

4. Prospects for violations of international human rights law and preventive measures

Political cleavages are important and sensitive fact of in human societies. Political cleavages within indigenous communities are not often addressed in discussions on state conduct in relation to indigenous issues. Although there are many examples of state conduct that have inflamed the political cleavages within indigenous communities and made devastating damage on the collective feelings of indigenous communities, political cleavages within indigenous communities have traditionally not been addressed in discussions on state conduct in relation to indigenous issues. As explained above, political cleavages exist in the Deatnu Valley community as well. Despite the fact that the political cleavages in the Deatnu Valley come across clearly in the media, in DG matters, and in historical sources, it seems that the political cleavages in the Deatnu Valley and their implications have not been given the focus they deserve in the negotiation process between Norway and Finland.

A question that arises is whether the new agreement will inflame the political cleavages to an extent that will have a negative effect to the cultural foundation of the Sami population of the Deatnu Valley. Although the Sami Parliaments thus far have not shown any sign of displeasure in the negotiation process, the Sami population from the Deatnu Valley is divided into two delegations, the Finnish and the Norwegian. Inclusion in the respective delegations is indeed better than exclusion from the whole negotiation process. However, safeguards under international human rights law extend much further. The right to self-determination and to freely choose a political status in the negotiation process is not merely about having the right to differ from the position of the representatives of the national authorities, it must also consists of an internal decision-making process. In this regard, it must be understood, that if the Sami representatives are not provided the opportunity to have their own Sami delegation and own Sami decision-making process, and instead divided between two national delegations without their consent, this may certainly be in violation with ILO 169 Article 32 and UNDRIP Article 36.

When DG was in the process of developing regulations for salmon fishing, an intense public debate was initiated.80 Such comprehensive pubic discussions, where all relevant political cleavages meet, may certainly be considered as an elemental part of a customary Sami decision-making process. A Sami decision-making process in regard to the renegotiations of the Deatnu Agreement should thus be based on comprehensive public discussions in the Sami society in the Deatnu Valley as such, before a final agreement is made. Such a process plays different roles; inter alia, (1) the prevention of negative effects on the collective feeling of the Sami society in the Deatnu Valley, (2) compensate, to a certain extent, for the negative effects of existing in different states, and also (3) forming a common position of the Sami people,

In the negotiation process, the Sami parties – the Sami Parliament of Norway, and the Sami Parliament of Finland – have not been given the opportunity to have such a process in advance of the negotiations between the two states. The negotiations then have violated the right to self-determination of the Sami people, one of the most relevant norms in the process of making new regulations. Insofar as this is a violation; resolving this is in fact, dependent on restarting the entire negotiation process.

An internal Sami decision-making process for the renegotiations of the Deatnu Agreemment could take place, for instance, in the Sami Parliamentarian Council,81 which is the Sami decision-making body for matters affecting the Sami people across state borders. The Council’s operativeness is nevertheless limited. An optional and temporary solution, may be to give the Sami Parliaments and the local communities the mandate to negotiate common fishing regulations. The agreement could provide the basis for the states’ final ratification and approval of the new agreement. A similar approach was used in the negotiations on the cross-border reindeer herding convention between Norway and Sweden.82

International human rights norms are under the rubric of international law. It is, however, the case that international and domestic laws interact with and influence one another. This is especially true in instances where international conventions have been incorporated and given priority in advance of domestic law. Both Norway and Finland have incorporated ICCPR and ICERD, which comprise the indigenous rights dealt with in this article. A violation of these conventions is not only a violation of international law, but also a violation of Norwegian and Finnish law. The general character of Article 27 of ICCPR and the principle of non-discrimination in ICERD has, nevertheless, left states leeway to interpret the norms as they wish, in spite of the general comments from the respective monitoring bodies. To prevent violations to these norms with regards to the Sami people, a solution may be to give legal priority to international human rights instruments that include more specific indigenous peoples’ rights – ILO 169 and UNDRIP as such – in Finnish and Norwegian domestic law. This is especially relevant in Finland and Norway, where the practise of giving legal priority to international human rights instruments already exists.83

	

5. Concluding remarks

This article has shown that safeguards established under international law are applicable to and do protect the rights of the Sami population in the Deatnu Valley in the renegotiation of the Deatnu Agreement on the regulation of salmon fishing in the Deatnu River. This conclusion is based on the historical and contemporary situation of the Sami people and culture in the Deatnu Valley. Not only can safeguards under international law protect the Sami population from oppressive regulations in the forthcoming agreement, they also offer protection from an oppressive negotiation process. If implemented fully, international law allows for a negotiation framework that regards the Sami people as one people – with all the political and cultural complexities that entail. Although both Norway and Finland have legally recognised the Sami people as an indigenous people, the countries have not been successful in implementing all provisions of international law in the ongoing negotiation process.

To summarize, this article has shown that Norway and Finland may already have violated provisions of international law, and that more are in danger of being violated – both during the negotiations and in the resulting agreement. More specifically, if the new regulations continue to promote – or even strengthen – fishing tourists’ interests at the expense of the local fishing rights holders, this will be in violation of the cultural rights in ICCPR Article 27, as well as the principle of non-discrimination in ICERD. Secondly, if the new agreement does not secure a fishery management system in which the rights holders participate and are the owners of, this may violate the right to participate in and own resource management, stated in ILO 169 Article 15, and UNDRIP Article 26. Thirdly, as suggested in the article’s title, there are three hands in these negotiations. If the Sami participation as a people is impeded in the negotiations, and instead reduced to being part of the Norwegian and Finnish people, this violates the right to cooperate and exist across borders, as stated in ILO 169 Article 32, and UNDRIP Article 36. This also violates the right to self-determination – which is widely recognized as a principle of customary international law – because such rights cannot be restricted to only a part of a community or a part of the Sami people. The article also raises questions about the lack of an internal Sami decision-making process, as one people, in advance of the negotiation process. An internal Sami decision-making process, cannot be understood as anything but an essential part of the Sami people’s right to self-determination in negotiations of such significance to the Sami culture. This implies that protecting this right, and preventing what may become a dissemination of Sami people’s rights violations, may entail restarting the entire negotiation process.

In general, one of the moral arguments of the framework of international human rights norms for indigenous peoples is to remedy the historical and global experience of unjust treatment of indigenous peoples. Another argument is to prevent failures in political decision-making deriving from cultural gaps between states and indigenous peoples. As mentioned above, Finland and Norway have seemingly violated international law when it comes to the negotiation process. However, the new agreement between Norway and Finland is yet to come. If the agreement is in accordance with the human rights norms in international law that protect the Sami people, the new agreement may set an example of best practise in implementing many indigenous rights. For the Finnish state, it is an opportunity to earn valuable knowledge and experience for the ongoing ratification process of ILO 169. For the Norwegian state, it is an excellent opportunity to build on what was started with the local fishing administration, DG. Above all, it represents an opportunity to form positive relationships between each state and the Sami people, which all parties will mutually benefit from in the future.
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