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Abstract

The introduction of a new species to the Barents Sea raises questions as to the rights and duties of states under the law of the sea to exploit, manage and conserve the species. This paper discusses three of them. The first question is whether the snow crab qualifies as a sedentary species. The entitlements and competence of states in respect of living marine resources depend on the location and the characteristics of the species. If it qualifies as a sedentary species under the law of the sea, it is subject to the sovereign rights of the coastal States. Otherwise, it is subject to the sovereign right of the coastal States as well as the freedom of fishing, dependent on its distribution. The second question is what, if any, obligations Norway as a coastal State has in respect of conservation and management of the snow crab and how Norway is complying with these obligations. This includes a discussion of whether the snow crab qualifies as an introduced, alien species and the possible implications for the obligations of the coastal State. The area of distribution of the snow crab includes waters within 200 nautical miles off Svalbard, raising a third question as to the implications of the 1920 Treaty concerning Spitsbergen (Svalbard Treaty) and in particular whether fishing vessels of Contracting parties have the right to participate in the harvest on an equal footing with Norwegian vessels. The Norwegian Snow Crab Regulations effectively reserves the harvest of snow crab for Norwegian fishing vessels. The paper discusses the implications of a recent decision by the Norwegian Supreme Court on dismissal of an appeal by a Latvian vessel and its captain convicted for illegal harvest of snow crab within 200 nautical miles off Svalbard.
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1 Introduction

This paper deals with questions regarding the rights and obligations of coastal States in the conservation and management of a non-native species – the snow crab – in the Barents Sea. More specifically it discusses balancing the right to exploit snow crab as an economic resource with the duty to prevent negative effects of the species on the marine environment. An additional and complicating factor is that other States are challenging the regulatory regime established by Norway and claiming the right under the 1920 Svalbard Treaty to participate in the harvest of the species.

The snow crab (Chionoecetes opilio) is a relatively new arrival to the Barents Sea. It was first observed in 1996.1 Its natural habitat includes the northern region of the Pacific Ocean, from the Bering Strait to the waters of British Columbia, and from the northern part of the Sea of Japan to the Korea Strait.2 Most of the snow crab stock in the Barents Sea is found on the seabed under the jurisdiction of Russia, but it has gradually migrated into the seabed under Norwegian jurisdiction as far north as the waters east of Svalbard.3 Commercial harvest of the species started in 2013. The potential value of the catch in Norwegian waters was estimated around NOK 7.5 billion.4 Norwegian and Spanish fishing vessels and subsequently vessels flagged in Russia, Latvia and Lithuania have all started fishing snow crab.5 The harvest peaked in 2015 with catches totalling 18,000 tons, down to an estimated 13,000 tons in 2019.6 Norway and Russia then agreed that the snow crab is a sedentary species under the United Nations Convention on the Law of the Sea (UNCLOS) and a natural resource of the continental shelf.7 Consequently, the two coastal States enjoy sovereign rights to explore and exploit the snow crab on their continental shelves.8 In 2010, the two coastal States had already agreed upon a delimitation of their 200 miles zones and continental shelves in the Barents Sea.9 Russia closed access to Norwegian and other States’ fishing vessels to its continental shelf in 2017.10

Norway adopted regulations restricting the access of fishing vessels to snow crab from 1 January 2015. In effect, the harvest on its continental shelf is reserved for Norwegian-flagged fishing vessels. The harvest of the snow crab has mainly taken place in central parts of the Barents Sea, and within the 200 nautical mile fisheries protection zone around Svalbard. Snow crab prefer temperatures below 4oC and mostly live at a depth of 200–300 metres.11 Therefore, the projected area of distribution mainly comprises the northern and eastern Barents Sea, e.g. the waters off Svalbard. Snow crab are caught using pots or traps; usually 200–400 chained together 25 metres apart. A vessel may use 12,000 pots. The impact of the snow crab on the ecosystems, habitats and species of the Barents Sea depend on its growth and distribution.12 Its main effects are preying on other benthic animals and competing with other species over food. Arctic marine systems are according to Sundet “… simpler than ecosystems further south…” which makes them more vulnerable to external influences such as the introduction of invasive species.13 If the pots or traps are not regularly tended to or abandoned, they may continue catching snow crab; a practice described as ghost fishing.

In recent years, available information suggests more sober projections for the snow crab harvest.14 The total allowable catch for 2020 on the Norwegian continental shelf is set at 4500 tons with a landed value of NOK 400 million.15 There are uncertainties as to the sustainability of the harvest as the species is dependent on water temperature and depth, and the availability of food. The warming of the Arctic waters may slow its further migration.

The introduction of a new species to the Barents Sea raises questions as to the rights and duties of states under the Law of the Sea to exploit, manage and conserve the species. This paper discusses three such questions. The first question (section 2) is whether the snow crab qualifies as a sedentary species, or whether it is a species living in the water column. If the former, it is subject to the sovereign rights of the coastal States; and if the latter it is subject to the sovereign rights of the coastal States as well as the freedom of fishing of all states on the high seas, dependent on its distribution between areas within and beyond national jurisdiction. The second question is what international obligations, if any, Norway might have as a coastal State with respect to the snow crab (section 3). This includes a discussion of the obligations that Norway might have if the snow crab qualifies as an introduced, alien species or if it arrived by itself through migration.16 The snow crab is shared with Russia, raising questions regarding cooperation obligations. The area of distribution of the snow crab includes waters within 200 nautical miles of Svalbard raising the third question (section 4) concerning the implications of the 1920 Spitsbergen Treaty (Svalbard Treaty), in particular whether the fishing vessels of its contracting parties have the right to participate in the harvest on an equal footing with Norwegian vessels. The paper ends with some conclusions (section 5).

The purpose of discussing these three questions of different character, is to illustrate the complexities of the governance of the marine environment in the Norwegian part of the Arctic. Although the snow crab is a small species, it still has the potential to aggravate disputes regarding the Svalbard maritime zones.



2 The snow crab: A sedentary species?


2.1 General

When the harvest started, fishing vessels flying predominantly the flags of EU member states exercised the freedom of fishing when they harvested snow crab in an enclave of high seas in the central Barents Sea commonly called the Loophole. In 2015, Norway and Russia agreed to manage the stock as a sedentary species. Its “new” status as a sedentary species meant that the right to explore and exploit the resource (in the Loophole) shifted from a freedom and open access right to an exclusive and sovereign right of the coastal States on whose continental shelf it occurs on the basis of Article 77 of UNCLOS.

Under UNCLOS a sedentary species is “… organisms which, at the harvestable stage, either are immobile on or under the seabed or are unable to move except in constant physical contact with the seabed or the subsoil”, article 77 (4). Critics argue that this definition is not adequately reflective of biological taxonomy, which may lead to disputes over which species qualify.17



2.2 State practice

Among States the status of the snow crab as a sedentary species seems uncontroversial. Canada manages snow crab on its east coast as a sedentary species.18 Furthermore, the EU has accepted that the snow crab is a sedentary species, both on the continental shelf of the Barents Sea as well as on the Canadian continental shelf of the Northwest Atlantic.19

The management of the snow crab in the waters under Norwegian jurisdiction was set out in the 2014 Regulations on the Prohibition against Catching of Snow Crab (2014 Snow Crab Regulations), adopted under the Marine Resources Act.20 The Regulations include a general ban for Norwegian and foreign-flagged vessels to harvest snow crab on the Norwegian continental shelf, Section 1. Vessels needs a snow crab permit to harvest the species.21 A special permit is only issued to a vessel licenced under the Act on Participation in Marine Fisheries.22 Consequently, foreign-flagged vessels are not granted such permits and may not participate in the snow crab harvest. The implications of this will be addressed in section 4.



2.3 The Senator Case

In a case before the Norwegian Supreme Court sitting as a Grand Chamber (the Senator case) the defendants raised the question of whether the snow crab qualifies as a sedentary species.23 The Norwegian Coast Guard boarded the Latvian flagged vessel Senator in January 2017 within the 200 nautical mile Fishing Protection Zone (FPZ) off Svalbard. The inspection revealed that the vessel had set a large number of snow crab traps. As the vessel did not have a Norwegian licence to catch snow crab, the Norwegian Coast Guard escorted it to a port in Norway. The police fined both the captain and the owners for illegal harvest on the Norwegian continental shelf within the 200 nautical mile FPZ. The owner suffered confiscation of the monetary value of the catches. As the captain and the owner did not accept the fines and confiscation, charges of illegal fishing were brought against them before the District Court, which found them guilty of illegal fishing. The Hålogaland Court of Appeal rejected their appeal and concluded inter alia that the snow crab was a sedentary species subject to the sovereign rights of the coastal State.24 The defendants appealed the conviction further to the Supreme Court arguing wrongful application of the law by the Court of Appeal.25 The appeal concerned both the conclusion that the snow crab was a sedentary species and violation of the equal treatment requirement of the Svalbard Treaty. Section 3 of this paper addresses the latter question.

One of the main arguments of the defendants before the Supreme Court sitting as a Grand Chamber was that the snow crab is not a sedentary species. The ban on fishing of snow crab under the 2014 Snow Crab Regulations presumes that it is a sedentary species as the ban is applicable to the continental shelf. If the snow crab were not a sedentary species, there would be no legal basis for the criminal charges, and the defendants asked for acquittal.26 A sedentary species, they argued, requires that the species is immobile. The snow crab was not sedentary as it was able to move over large distances.27 The Supreme Court agreed that sedentary species include immobile species but went on to refer to UNCLOS article 77 (4) which added “that is to say”. According to the Court this meant that the provision expands on what qualifies as a sedentary species. An immobile species is one type of sedentary species, others include species that move but which are in constant physical contact with the seabed or the subsoil. The decisive criterion was the natural pattern of movement of the snow crab. The Court found it irrelevant that a species is able to move across large areas at the harvestable stage, as long as it is in constant physical contact with the seabed. The Supreme Court, building on the testimony of a marine biologist, was in no doubt that the snow crab qualifies as a sedentary species.28




3 The snow crab and obligations to protect and preserve the marine environment and to conserve marine living resources


3.1 General

The coastal State enjoys sovereign rights on its continental shelf for the purpose of exploring and exploiting its natural resources, including sedentary species, UNCLOS article 77 (1) and (4). Thus, the coastal State may facilitate commercial exploitation of the resource. These sovereign rights seem directed at non-living marine resources, as they do not reference the right or duty to conserve and manage marine living resources, e.g. by regulating access to and exercise of the harvest. However, a right to explore and exploit a sedentary species inherently involves a right to conserve and manage the resource.29

UNCLOS does not include a specific obligation for the coastal State to conserve and manage the snow crab, similar to that imposed for the living marine resources of the EEZ. A question to be investigated is whether the coastal State has such obligations, particularly given legal developments in recent years. Of particular concern is that the snow crab is a non-native species of the Barents Sea and its introduction may have negative impact on its ecosystems, habitats and species. Furthermore, under the obligations of UNCLOS and the Convention on Biodiversity (CBD)30 to protect the marine environment and conserve marine biodiversity, the coastal State is required to take measures to prevent or control the introduction of new species – described as “alien species” – that may have a negative effect on the environment. Consequently, before discussing possible conservation and management obligations (section 3.3), the possible status of the snow crab as an alien or new species under these instruments and its implications must be addressed (section 3.2).



3.2 The snow crab – obligations with respect to an alien, invasive species

UNCLOS and the Convention on Biological Diversity

The snow crab is clearly a non-native species of the Barents Sea as it originates from the north Pacific (in an area from the Sea of Japan northwards to the Sea of Okhotsk, the Bering Sea and the Beaufort Sea), but is it an alien, invasive species? Under article 196 paragraph 2 of UNCLOS, as part of the obligation to protect and preserve the marine environment, the coastal State shall take “all measures necessary” to prevent, reduce or control the intentional or accidental introduction of new or alien species that may cause significant and harmful changes to the marine environment. A similar obligation follows from article 8(h) of the CBD, applicable to the 200 mile EEZ and the continental shelf: States shall as far as possible and as appropriate prevent the introduction of, control and eradicate alien species that threaten ecosystems, species and habitats. Guidelines adopted by the Conference of the Parties under the CBD specify that this obligation concerns both the intentional and unintentional introduction of alien species.31 Consequently, these obligations refer to species which are introduced intentionally or unintentionally by man. As a contracting party to both treaties, Norway is required to comply with these obligations.

There are two hypotheses on how the snow crab arrived in the Barents Sea: The first is that it migrated naturally from the Bering Sea, and the second is that man introduced it accidentally through ballast water.32 The latter case would trigger these obligations under the CBD. The 2018 Alien Species List prepared by the Norwegian Biodiversity Information Centre includes the snow crab.33 Furthermore, the Norwegian national plan of action for biodiversity identifies the snow crab as a new species in the Barents Sea.34 This suggests that the species is considered as a potential alien or invasive species.

Obligations under UNCLOS and the CBD relate to the effects, or more correctly the potential effects, the alien species (snow crab) has on the marine environment and biodiversity. Their thresholds are formulated somewhat differently: “may cause significant and harmful changes” and “threaten the ecosystem, species and habitats” respectively. Neither require actual effects – a threat or a risk is sufficient to trigger the obligations. As referred to above, the impacts of the snow crab on the ecosystems, habitats and species of the Barents Sea depend on the specie’s growth and distribution.35 Its main effect is to prey on other benthic animals and compete with other species for food. As the Barents Sea ecosystems are simpler than those of other oceans, the effects of the snow crab may be more serious. As the species is relatively new to the Barents Sea, there are uncertainties as regards its sustainability and its effects on the ecosystem. The available information builds partly on data collected under the joint Norwegian-Russian ecosystem cruises, catch data and on data from the snow crab stocks on the east coast of Canada and the eastern part of the Bering Sea. The snow crab was included in the 2018 Alien Species List because it was considered a risk to marine biodiversity, and in particular a high risk in the waters off Svalbard. This is due to its large and rapid spread, particularly northwards, and to the uncertainty about its ecological effects. However, the potential preying of cod on snow crab and the possibility that unfavourable higher water temperatures may limit its distribution all add to the uncertainties surrounding its ecosystem effects.36

Under both UNCLOS and CBD States are to take “… measures to prevent, reduce and control the introduction of alien species” or to “… prevent the introduction of, control and eradicate alien species...”. These are duties of conduct and not of result. Furthermore, the obligations are qualified by the requirement to take the measures “necessary” (UNCLOS) and “as far as possible and as appropriate” (CBD). As described by the Seabed Disputes Chamber of the International Tribunal for the Law of the Sea (ITLOS), this entails a duty “… to deploy adequate means, to exercise best possible efforts, to do the utmost ...”.37 It is an obligation of due diligence.38 Such an obligation entails, in addition to the adoption of appropriate regulations, “… a certain level of vigilance in their enforcement and the exercise of administrative control applicable”.39 The Seabed Disputes Chamber established that the precautionary approach is an integral part of the due diligence obligation. It is applicable where the “scientific evidence is insufficient”, but where there are “plausible indications of potential risk….”. 40 Disregarding such risk would violate the obligation. The obligations under UNCLOS and CBD are applicable where the introduction of new or alien species poses a threat to the marine environment and marine biodiversity. There is no obligation to remove all risk as that may be impossible.41 This may well be the case with the snow crab. Since it is spreading over a large area of the Barents Seas, it may be impracticable, unrealistic and even impossible to eradicate the species. The Norwegian Institute of Marine Research (IMR) provides scientific advice to the Ministry of Trade, Industry and Fisheries, including on the management of the snow crab.42 IMR notes that the only way to reduce the impact of the snow crab on the marine environment is through extensive harvesting. Consequently, an obligation of due diligence with respect to the snow crab as an invasive alien species entails the monitoring of its spread and impacts, regulating the extent of the harvest/catches to ensure that risks are within acceptable levels as well as ensure that the measures are complied with by vessels licenced to participate in the harvest.

Norwegian regulations

The Ministry has adopted a plan for the management of the snow crab.43 Its main objective is the sustainable harvest of the species, and more specifically a harvest that provides for an economically profitable management of the resource. This is consistent with the objectives of the Marine Resources Act.44 Consequently, the snow crab is considered a natural resource, to be economically utilised. The objective entails balancing two sub-objectives: maximising the long-term catch yield and minimizing the risk of undesirable ecosystem effects. The latter includes not only the effects of the fishery itself, but also the effects of the snow crab on the ecosystem. Thus, the plan provides for a balance between managing the snow crab as a resource and managing the snow crab as a threat to the ecosystem as a potential alien invasive species. Regarding the first sub-objective, catches are not to exceed the fishing mortality rate that over time produces the maximum sustainable yield (Fmsy) and they shall ensure that the biomass (total weight) of the species are maintained at a level that can support harvest of the maximum sustainable yield (Bmsy).45

 The second sub-objective may require the adoption of regulations that provide for a more extensive harvest than the first sub-objective. The 2014 Snow Crab Regulations were amended to include measures such as an annual total allowable catch (TAC) and technical measures (closed seasons, minimum sizes of individuals captured and restrictions on bycatch of individuals without fully-grown shells).46 Both the TAC and the technical measures are designed to maximise the long-term yield, e.g. not to allow harvest in periods when the species sheds its shell and is particularly vulnerable. None of the measures are specifically designed to address the second sub-objective of the management plan. As noted above, there is still limited knowledge about the effects of the snow crab on the ecosystem other than it has marginal effects on other commercial species and may affect other benthic fauna. Furthermore, these effects depend on whether and to what extent the snow crab will spread across the Barents Sea. The lack of scientific information regarding potential risk to the ecosystem, calls for application of a precautionary approach, which is one of the management principles included in the Marine Resources Act.47 The measures taken to achieve the second sub-objective primarily involve collecting more data on the potential impact on the marine ecosystems, which is necessary to assess risk and adequate measures. If the snow crab is an alien invasive species, it is doubtful that Norway, at this stage, is in violation of its obligation of due diligence.



3.3 A duty to conserve and manage the snow crab if it is not an alien invasive species

Recent scientific reports suggest that the snow crab migrated naturally to the Barents Sea. Genetic studies indicate that there would have been greater genetic similarity between the snow crab of the Barents Sea and the Bering Sea if the species had been introduced through ballast water.48 If it is not an alien, invasive species, then the obligations under UNCLOS article 196 paragraph 2 and CBD article 8 (h) are not applicable to Norway. Does this mean that Norway may manage the snow crab as a resource without consideration of negative effects the snow crab may have on the marine ecosystems of the Barents Sea?

Norway’s management plan and the measures included in 2014 Snow Crab Regulations document how Norway intends to manage and conserve the snow crab. Does Norway have any obligation to take measures to address the effects of these measures on the ecosystem of the Barents Sea?

Obligations under UNCLOS

While coastal States do not have an explicit obligation under part VI of UNCLOS to conserve and manage the sedentary species of its continental shelf or to minimize the effects of the harvest or of the species on the marine ecosystem,49 a coastal State does have obligations with respect to the resources of the EEZ under UNCLOS article 61. According to Mossop,50 this difference has an historical explanation insofar as part VI of UNCLOS is based on the 1958 Continental Shelf Convention. Rothwell and Stephens51 in turn explain the absence of any conservation and management obligations for the resources of the continental shelf based on the theory of the continental shelf as a prolongation of the land territory, for which there is no duty to conserve natural resources.

The coastal State is obligated under part XII of UNCLOS to protect and preserve the marine environment, including sedentary species. The obligation to protect and preserve the marine environment includes not only preventing pollution from different sources but also includes the conservation of marine living resources, UNCLOS article 192.52 Recent case law, including the advisory opinion of ITLOS in the Sub-Regional Fisheries Commission case, confirms that conservation of living marine resources is part of protection and preservation of the marine environment.53 States have sovereign rights to exploit their natural resources pursuant to their own policies, but consistent with their environmental protection obligations, UNCLOS article 193. The duty to protect and preserve rare and fragile ecosystems and habitats of threatened and depleted species clearly indicates that overall obligation goes further than pollution prevention, article 194 (5).54 The award in the South China Sea Arbitration detailed the obligation to protect and preserve the marine environment, describing it as both a positive and a negative obligation, informed by the “corpus of international law relating to the environment”.55 The latter may include obligations under CBD. Commenting on the Award, Tanaka56 notes that the complex web of treaties relevant to the protection of the marine environment requires a “systematic outlook”. The substance of the obligation to protect and preserve the marine environment is not only derived from UNCLOS but is supplemented by other treaty obligations. The Award establishes that the obligation to protect and preserve the marine environment is a duty of due diligence.57

Consequently, the coastal State in managing the snow crab as a commercial resource, is required to protect and preserve the marine environment. This obligation obviously relates to the effects of the harvest on the snow crab and on the marine ecosystem, its species and habitats. The snow crab can hardly be described as a threatened or depleted species. The management plan suggests that the snow crab will be harvested sustainably. The scientific evidence available suggests that fishing has limited effects on the marine ecosystem and other species. The Norwegian Institute for Marine Research has recommended the use of biodegradable twine in the pots or traps to prevent ghost fishing, a requirement under elaboration. The Fisheries Directorate organizes cruises to remove abandoned fishing gear in Norwegian waters, including pots and traps.58 A more difficult question is whether the obligation to protect and preserve the marine environment also requires that the coastal State take measures necessary to prevent negative effects of the snow crab on other benthic fauna. The positive obligation to protect and preserve the marine environment, understood as including inter alia rare and fragile ecosystems, suggests that the coastal State is required to take measures to mitigate such effects even if the snow crab does not qualify as an introduced species. As a non-native species, it may affect the existing biodiversity. Furthermore, article 8 (d) and (l) of CBD may provide further specification and supplementation to the obligation of the coastal State. Article 8 operationalises CBD’s objective to conserve biological diversity. It entails an obligation to, as far as possible and as appropriate, protect ecosystems, natural habitats and maintain viable populations of species in natural surroundings. Furthermore, States are required to take measures to address significant adverse effect on biological diversity. Applicable to the components of biodiversity in areas under national jurisdiction, these provisions may be read to imply an obligation to take measures regarding non-native species such as the snow crab to prevent negative effects on the benthic fauna in areas. The plan for management of the snow crab responds to such an obligation.

This is an obligation of conduct and of due diligence. Similar to the obligations under UNCLOS article 196 (2) and CBD article 8 (h), it does not require states to eradicate the species but to take adequate measures to reduce its negative effects. In the end, whether the snow crab qualifies as an alien and invasive species may be of little significance.



3.4 The snow crab as a shared natural resource

The Snow crab stock of the Barents Sea is a shared natural resource, occurring on both the Norwegian and Russian continental shelves. While UNCLOS article 63(1) imposes an obligation on coastal States to cooperate in the conservation and management of living marine resources shared between their EEZs, there is no similar explicit obligation under UNCLOS with respect to transboundary sedentary species. The two coastal states established the Joint Norwegian-Russian Fisheries Commission in the mid-1970s to comply with their obligation under article 63(1).59 The Arctic cod stock is the main fish stock subject to this cooperation. In spite of lack of a specific obligation under UNCLOS, the coastal States do arguably have an obligation to cooperate under general international law. By exercising its sovereign rights to exploit a sedentary species, a coastal State may affect the sovereign rights of the neighbouring coastal State to exploit the same resource. Furthermore, States have an obligation under UNCLOS to cooperate on common issues regarding the protection of the marine environment, article 197. A similar duty applies under CBD article 5.

There is some limited cooperation between Norway and Russia on the snow crab. Snow crab has been on the agenda of the Joint Norwegian-Russian Fisheries Commission since 2015. The Commission has yet to engage actively in the conservation and management of the stock, e.g. by agreeing on a total allowable catch, its allocation and other measures. The two coastal States exchange data through the Commission and express their intention to cooperate on research and on providing reciprocal access to their continental shelf.60 Since 2017, Russia has not permitted foreign-flagged vessels to catch snow crab on its continental shelf and has banned Russian-flagged vessels from catching snow crab on the Norwegian continental shelf. However, the annual Norwegian-Russian Ecosystem Survey of the Barents Sea includes investigation of the abundance and distribution of the snow crab.61




4 The snow crab and the Svalbard maritime zones dispute


4.1 General

Fishing vessels mainly harvest snow crab on the continental shelf within 200 nautical miles of Svalbard. This will probably be the situation for years to come. As de facto access to the resource is reserved for Norwegian-flagged fishing vessels, this has led to protests from the EU and its member states. They have demanded access to the harvest for vessels flying the flag of EU member states. The EU argues that vessels flying the flag of member states that are Contracting Parties to the 1920 Svalbard Treaty are entitled to participate on an equal footing in the harvest of snow crab.62 The argument is that the non-discriminatory right under article 2 of the Svalbard Treaty to fish and hunt is applicable to the maritime zones generated by the archipelago, including the continental shelf. Norway rejects this claim and argues that it is entitled to exercise its sovereign rights in these zones to the exclusion of vessels flying the flags of other States. The apparent dispute between Norway and the EU over the snow crab adds to several disputes Norway already has had with contracting parties over the geographic scope of the Svalbard Treaty since the mid-1970s, when the 200 nautical mile Fisheries Protection Zone (FPZ) was established. The dispute over the snow crab adds a new layer to this debate as it concerns the continental shelf. The possible applicability of the Svalbard Treaty provisions to the continental shelf has larger implications since, if applicable, it would include equal rights to access the petroleum resources as well as possible restrictions on the taxation scheme of such commercial enterprises under the Svalbard Treaty. This section first offers a general presentation of the dispute over the geographical application of the Svalbard Treaty (4.2) before discussing the specific snow crab dispute (4.3). The purpose is not to establish whether the treaty provisions apply. The paper focuses rather on the positions of the parties, how the dispute might be addressed and implications of the dispute.



4.2 Svalbard maritime zone dispute

Duty of non-discrimination

The contracting parties to the Svalbard Treaty63 have recognised the full and absolute sovereignty of Norway over the archipelago of Spitsbergen, article 1. However, Norway is to exercise its sovereignty subject to the stipulations of the Treaty. These stipulations include an obligation of direct and indirect non-discrimination or equal treatment based on nationality, involving the activities specified in articles 2 and 3. These activities include hunting and fishing, access to the archipelago and its waters, engaging in certain types of commercial and industrial activity, and property rights including mineral rights. The duty of equal treatment does not hinder Norway from prohibiting or restricting an activity for reasons other than nationality, such as environmental protection or conservation of resources. Another important and relevant stipulation on the exercise of sovereignty is the restriction on the right to impose taxes, as taxes, dues and duties levied “… shall be devoted exclusively to the said territories …”, article 8. Some of the Treaty provisions, such as articles 2 and 3 explicitly apply to the territorial waters of Svalbard. When Norway revised the baselines of Svalbard and extended its territorial waters from 4 to 12 nautical miles in 2004, the rights of the contracting parties to equal treatment were correspondingly expanded. 64

Duty of non-discrimination beyond the territorial sea?

As the developments of the Law of the Sea entitled the coastal States to expand their sovereign rights and jurisdiction seawards, there have been questions as to whether the above-mentioned stipulations are applicable in the exercise of sovereign rights and jurisdiction in the maritime zones beyond the territorial waters. In 1977, Norway established a 200 nautical mile Fisheries Protection Zone (FPZ) around the archipelago under its Economic Zone Act.65 In order to prevent controversies over any sovereign rights and exclusive rights to living resources, the regulation suspends the ban on foreign-flagged fishing vessels under the Economic Zone Act.66 Even though Norway has argued for the right to establish an EEZ and preserve fishing rights for its fishing vessels, Norway has practiced a non-discriminatory regime since 1977.67 Contracting parties have challenged this regime frequently, particularly after the arrests of vessels for illegal fishing and punishment of captains and owners. They have argued that the regulations or their enforcement is contrary to the duty of non-discrimination under the Svalbard Treaty.68 Some of the cases have ended up before the Norwegian Supreme Court where the defendants have argued for acquittal on the basis that the regulation violated the Svalbard Treaty.69 To date the Supreme Court has avoided deciding on whether provisions of the Svalbard Treaty are applicable to the 200 mile FPZ but has assessed and concluded that the regulations are consistent with the non-discrimination principle. The Court has concluded that allocating quotas between the Contracting parties based on traditional or historic fishing does not qualify as discrimination based on nationality.70

The Norwegian Government has reiterated its position on the geographic scope of the Svalbard Treaty in its most recent white paper on Svalbard.71 First, it sets out the principles of treaty interpretation, highlighting the wording of the treaty, and underlining that the provisions should be read in context and supported by objective sources that confirm the intentions of the parties.72 Consequently, the Svalbard Treaty”… must primarily be interpreted on the basis of the terms and expressions in the actual text”. According to the Government, the wording and expressions contained in the Treaty “… clearly indicate the geographical scope of application for the respective provision.”73 Consequently,


… The special rules stipulated in the Treaty do not apply on the continental shelf or in zones that were created in accordance with provisions in the United Nations Convention on Law of the Sea governing exclusive economic zones. This follows from the wording of the Treaty and is underpinned by the Treaty’s prehistory and by its development and system.74



Therefore, the provisions of the Svalbard Treaty are not applicable to the maritime zones beyond the 12 nautical mile territorial sea. The Government thus subscribes to an inter-temporal rather than to an evolutionary interpretation of the Svalbard Treaty.75 The statement also confirms a shift in position regarding the continental shelf. Previously, the argument had been that Svalbard does not have a continental shelf of its own but that the continental shelf is a prolongation of mainland Norway.76 It is now recognised that part of the Norwegian continental shelf is generated by Svalbard. Therefore, the same argument is applicable to the continental shelf as to the 200 nautical mile FPZ: The Svalbard treaty is not applicable beyond the 12 nautical mile territorial sea.

Some contracting parties dispute the Norwegian position and argue that the treaty provisions do apply beyond the territorial sea, whereas others have reserved their positions.77 Since establishment of the FPZ, the European Union has communicated to Norway on several occasions that the Svalbard Treaty provides a non-discriminatory right for contracting parties to fish in the zone.78

At the centenary for the signing of the Svalbard Treaty 9 February 2020, the Russian Minister of Foreign Affairs Lavrov sent a letter to his Norwegian colleague.79 He described the Svalbard treaty as a “… vital multilateral document that formalised the unique legal status of the archipelago.” Furthermore, it “… created the foundation for the cooperation of the concerned states in the interests of development and the use of the Archipelago’s vast territory.” The main message of the letter was the concern that Norway is not complying with the rights of “equal liberty of access and entry” to Svalbard and the possibility to conduct commercial and economic operations there “on a footing of absolute equality.” The letter inter alia referenced restrictions on the use of Russian helicopters, the unlawfulness of Norway’s fisheries protection zone and the unreasonable extension of nature protection zones where economic operations are limited. The letter did not explain what it meant by “the unlawfulness” of Norway’s FPZ. Furthermore, Foreign Minister Lavrov asked for bilateral consultations. The Norwegian Government rejected the request for bilateral talks; arguing that Svalbard is part of Norway and that it is not customary to consult with other countries on how to exercise sovereignty over its own territory.80 Norway and Russia seemingly have divergent views on the legal status of Svalbard.



4.3 The EU-Norwegian snow crab dispute

EU issues licences to harvest snow crab

The EU has communicated to Norway that vessels of contracting parties of the Svalbard Treaty have a non-discriminatory right to participate in the harvest of fish and snow crab in the waters of Svalbard.81 Norway has rejected this claim, as its position is that the Svalbard Treaty is not applicable to the continental shelf.82 However, Norway has offered the EU snow crab quotas in return for equivalent fishing opportunities for Norwegian-flagged vessels in EU waters.83 If accepted, this would mean an acknowledgement of the Norwegian position on the non-applicability of the Svalbard Treaty. Instead, the EU has issued licences to harvest snow crab on the continental shelf off Svalbard and allocated these between member States.84 The EU justifies the issuing of licences as a measure “… to ensure that the exploitation is made consistent with such non-discriminatory management rules as may be set out by Norway…”.85 Norway has argued that this is in violation of the sovereign rights of Norway, as other states may not issue licences to catch snow crab without its consent.86 The rationale for issuing the licences is to prevent the EU and its member states from being viewed as acquiescing to the Norwegian position.87 When issuing the licences the EU has underlined that member flag States are responsible for ensuring compliance with applicable law.88 Consequently, these licences have more of a symbolic value.

A new layer added: Exclusive Right or an obligation of non-discrimination on the Continental shelf

Norway has applied a different approach to the regulatory regime for the natural resources of the continental shelf than to the natural resources of the 200 nautical mile zone. Here, the pragmatic application of the duty of non-discrimination is replaced with exclusive rights and access for Norwegian-flagged vessels and companies. The reason is obviously that sovereign rights over the natural resources of the continental shelf also include petroleum resources found there. This necessitates a coherent policy. The coastal waters off Svalbard are closed to petroleum activities, as they have status as particular valuable and vulnerable marine areas.89 However, Norway has announced and issued licenses to explore for petroleum resources on the continental shelf in the northern part of the Barents Sea, of which three blocks are located in areas within 200 nautical miles off Svalbard.90 Russia protested arguing that the licence was in violation of the Svalbard Treaty.91 As early as 1989, the UK claimed that the Svalbard Treaty applied to the continental shelf.92 The dispute between Norway and the EU over the snow crab, although involving a rather small number of fishing vessels, puts the spotlight on the unresolved dispute on the geographical application of provisions of the Svalbard Treaty, and in particular the continental shelf. Taking a more orthodox position – not applying the pragmatic approach of the 200 mile zone – may lead to an escalation of the dispute.

Latvia is the EU member state most extensively involved in the snow crab harvest before it was closed to the non-coastal States. Latvia and Latvian companies owning fishing vessels previously involved in the harvest have resorted to different types of legal proceedings – internationally as well as nationally – to test the legality of the Norwegian regulation and gain access to the snow crab harvest. Not all of these proceedings deal directly with the geographical scope of the Svalbard Treaty, but instead seek to assess whether Norway has violated economical rights.

Use of international dispute resolution procedures

First, Latvian and Lithuanian ship-owners filed a complaint with the EFTA Surveillance Authority (ESA) arguing that Norway violated their freedom of establishment under the European Economic Area Agreement (EEA Agreement) by preventing them from establishing a company in Norway which could engage in commercial fishing or the catching of crab.93 ESA decided to close the complaint as Norway was competent under the EEA Agreement to exempt snow crab catching from the freedom of establishment. Second, Latvia has petitioned the General Court of the EU to have a letter from the EU Commission setting out its position on the snow crab annulled.94 The contested letter was a response to a request by Latvia for the EU Commission to arrange for negotiations with Norway to ensure the rights of EU fishermen to participate in the snow crab fishery, and, if not successful, to initiate international legal proceedings against Norway. Latvia argued that the EU Commission in its reply had failed to act and effectively protect the interests of member states. The EU Commission raised a plea of inadmissibility referring to procedural obstacles to initiating international legal proceedings against Norway: namely that the EU was not competent to bring cases before the ICJ and further that it is not a contracting party to the Svalbard Treaty. Still, the EU has exclusive competence to conserve marine biological resources. The EU Commission also preferred to resolve the dispute through diplomatic and political means. The General Court concluded that the application was inadmissible; the position stated in the letter had no “legally binding nature”.95

A third and pending legal procedure involves an arbitration initiated by Latvian ship-owners with the International Centre for Settlement of Investment Disputes under the Norwegian-Latvian BIT.96 The ship-owners argue that Norway has violated its duties to protect Latvian investments by preventing it from engaging in the snow crab catch.97 This case stems from the Senator case to be discussed below.

In 2019 Latvia filed a declaration under Article 36 of the ICJ Statute recognising the compulsory jurisdiction of the Court.98 This may allow for submission of a dispute on the geographical application of the non-discrimination provisions of the Svalbard treaty to the ICJ, as Norway has long maintained a similar declaration.99 The dispute settlement procedures under UNCLOS is not applicable since a dispute between Latvia and Norway would relate to an interpretation and application of the Svalbard Treaty and not to an interpretation or application of UNCLOS.100

Dispute resolution through Norwegian Courts

The Latvian ship-owners also sought a resolution of the dispute through the Norwegian courts of justice/legal system, through the Senator case, referred to above under section 2. Before the Supreme Court sitting as a Grand Chamber, the captain and the ship-owners (defendants) argued a wrongful application of the law by the Court of Appeals. This included violation of the equal treatment requirement of the Svalbard Treaty. The Supreme Court addressed this as a question as to whether the catching of snow crabs was punishable regardless of whether the regulations violated the obligations of Norway under international law (i.e., the Svalbard Treaty).101 The formulation of the question meant that the Supreme Court did not need on this occasion to decide on the geographical application of the Svalbard Treaty to the waters beyond 12 nautical miles. However, at the very end of the judgment the Supreme Court could not resist the temptation and stated that the principle of equal rights in any case was not violated.102 A Norwegian captain and the ship-owner would also be subject to punishment had they been involved in the unlicensed harvest of snow crab. Consequently, there was no discriminatory treatment based on nationality.

The Court confirmed that Norway is competent under the Svalbard Treaty to manage the natural resources, and that this entails that the contracting parties comply with the measures taken under this competence and that non-compliance is punishable.103 The Supreme Court established that the Snow Crab Regulations set up a management system which requires a permit for anyone who wants to catch snow crab.104 Unauthorised catching is punishable, regardless of nationality. There is no legal right to a permit as the granting of a permit is a discretionary decision of the authorities. It was established that the captain and the owners had violated the ban on snow crab harvest and that the requirements of guilt were met.

The defendants had argued for acquittal contending that the 2014 Snow Crab Regulations were in violation of the right of equal treatment under the Svalbard Treaty. They referred to the international law reservations in both the Marine Resources Act and the Penal Code. The Supreme Court addressed the second question by discussing whether there were legitimate grounds for exempting the defendants from punishment under national and international law.105

According to the Supreme Court, under Norwegian law, engaging in an activity without a required permit is punishable and does not lead to acquittal even if the refusal of a permit was invalid due to procedural or other errors. The message is that you cannot act as if a valid permit had been granted. In criminal cases, the courts do not make a preliminary decision on the validity of a refusal to grant a permit.106 The correct procedure for an individual or a company that finds that a permit is unfairly denied is to bring a civil action to have the refusal declared invalid.107

Then the question before the Supreme Court was whether the result was different because the defendants were foreign nationals.108 It concluded that the principle that “… no person can, unpunished, act as if it had a permit is fundamental in a society based on the rule of law …”.109 Or, formulated another way, no one may take the law in their own hands but is required to use the procedures prescribed by law to challenge invalid or unlawful acts of the authorities. The Supreme Court concluded that this principle is applicable to areas regulated by international law. Neither the Svalbard Treaty nor international law require that courts in criminal cases make a preliminary judgment as to whether an exemption should be granted if there are alternative ways to effectively review the application of the international legal obligation.110 Under Norwegian law, a conflict between an administrative legal rule norm and an international law obligation is resolved through a civil action. If the court concludes that the regulation is invalid, the Norwegian authorities will amend the rule to bring it in accordance with international law.111 Consequently, the international law reservation of the relevant legislation did not preclude Norway from punishing foreign nationals for harvesting without a valid permit.112 The Grand Chamber of the Supreme Court unanimously dismissed the appeal in a single set of reasons.

What is the significance and consequence of the judgment? First, the Supreme Court of Norway has once again avoided passing judgement on the question of the application of the Svalbard Treaty to the continental shelf (as it has previously with respect to the 200 nautical mile FPZ). The reason may be that the court wants to avoid complicating the position of Norway and that the question is better addressed at the international level through either diplomatic or political channels or through a legally binding decision by an international court or arbitral tribunal.

Secondly, the unanimous judgment from the Grand Chamber of the Supreme Court sends a strong signal to foreign nationals that the strategy they have applied so far is futile. The judgment warns against “taking the law into one’s own hands”. Harvesting or exploiting natural resources in the 200 mile zone or on the continental shelf off Svalbard without the necessary permits, and, when charged with illegal activities, arguing that the relevant regulations violate the non-discrimination principle of the Svalbard Treaty is not a successful strategy. The Court explicitly stated that prosecuting vessels for harvesting without a necessary licence does not qualify as discrimination based on nationality. The approach taken by the Supreme Court will provide guidance in future similar cases. The judgment does, however, offer a procedure for foreign nationals who intend to try the consistency of Norwegian administrative laws such as the 2014 Snow Crab Regulations against the Svalbard Treaty. It requires a foreign national to apply for a dispensation/permit to catch snow crab (even if the Regulations do not allow permits to be granted to foreign nationals). The Marine Resources Act provides the legal basis for the Snow Crab Regulations. As this act includes an international law reservation, the authority deciding on the application has to decide whether to interpret the regulation to include foreign nationals in order to bring it in accordance with the Svalbard Treaty. However, even if there is an equal right to harvest snow crab, there is no guarantee that a foreign national is entitled to a permit. Criteria other than nationality may be applied when deciding on which permits to grant. The foreign national may, similar to a Norwegian national, bring a civil action against the authorities arguing that the refusal is invalid. In the end, in a civil case the Supreme Court may have to decide on the geographical applicability of the Svalbard Treaty and its principle of equal rights.

Another important signal from the judgment is that the Supreme Court has confirmed that Norway is competent to legislate and to enforce with respect to marine natural resources such as the snow crab in the waters and on the continental shelf off the Svalbard archipelago in the northern parts of the Barents Sea and the Arctic Ocean. This is a necessary condition for it to comply with its conservation and environmental protection obligations.




5 Concluding remarks

The snow crab case illustrates the complexity of the governance of the marine environment of the Arctic, and, in particular, the waters under Norwegian jurisdiction. First, the fact that some living marine resources are subject to different legal regimes under the law of the sea is clearly noticeable. The snow crab, although a resource shared between Norway and Russia, is not included in the cooperation between the two coastal States on the management of shared fish stocks in the Barents Sea. This bilateral cooperation was a result of the extension of the fisheries jurisdiction of the two States into high seas areas, in compliance with obligations to the international community. Under the Law of the Sea, the continental shelf is a natural prolongation of the land territory. Therefore, the snow crab, as a sedentary species, is regarded as a resource dominated by national interests. The discussions in the Joint Norwegian-Russian Fisheries Commission are illustrative of this. The snow crab (as well as the king crab) is one of the items on the agenda of the annual sessions of the Fishery Commission. However, in the case of snow crab this mostly involves mutual information and plans for cooperation on research. The Commission is not involved in any joint management or conservation of the snow crab.

UNCLOS is silent on the rights and duties of coastal States to conserve and manage sedentary species. There are historical reasons for this as well as a rationale based on the prolongation of land territory. The developments of international environmental law influencing the law of the sea, as most clearly articulated in the South China Sea Arbitration, imply that sedentary species are included in the duty of States to protect the marine environment and to conserve biodiversity. A major concern is that the snow crab is a non-native species in the Barents Sea with possible negative effects on the fauna of the sea floor, similar to the concern raised by the emergence of the king crab (Paralithodes camtschaticus) in the 1990s. In contrast to the king crab, there is uncertainty as to how the snow crab arrived: Did it arrive through ballast water or did it migrate into the Barents Sea by itself? Recent research indicates the latter. Both UNCLOS and CBD require States to take measures to prevent and control the harmful effects of introduced species on the marine environment and biological diversity. Importantly, even if the species was not introduced, the coastal State still has obligations to prevent negative effects on the ecosystem. The status of the snow crab may therefore not imply a major difference in obligations. The management plan adopted by the Norwegian Government includes minimizing the negative effects of the snow crab on the ecosystem as one of the sub-objectives. This seems to indicate that it is the effects of the snow crab and not the mode of movement into the Barents Sea that is decisive. Management policy has focused on maximising the production of the species and its economic potential. It remains to be seen whether this policy will change as the snow crab spread into the waters off Svalbard and its effects on other benthic fauna become more noticeable.

The snow crab thrives in lower temperatures. Therefore, the projection is that future areas of snow crab distribution will include the northern and eastern parts of the Barents Sea, and consequently the waters off Svalbard. Since the species is not part of the high seas freedom of fishing and Russia has closed its continental shelf to foreign nationals, the Norwegian continental shelf and the potential application of the non-discriminatory principle of the Svalbard Treaty may provide an opportunity for vessels of contracting parties to access the harvest. The question about the applicability of the Svalbard Treaty to maritime zones beyond the 12 nautical mile territorial sea is not new. The arrival of a sedentary species has put the spotlight on the continental shelf. The question of the geographical application of the Svalbard Treaty may attract even more attention in the future as the warming of the oceans lead fish stocks to move northwards.113 This may further complicate management of marine resources. Norway has opted for a less pragmatic approach to the continental shelf than the 200 mile FPZ, which may lead to even more confrontations. The 200 mile FPZ was established to maintain a sort of status quo while providing Norway with exclusive competence to regulate the fisheries. This regime, in spite of some controversies seems to have stabilised. The petroleum resources of the continental shelf are identified as the reason that the same pragmatic approach has not been applied to the snow crab. It would be hard to argue that an equal right should not apply to petroleum resources. Furthermore, sedentary species are a new phenomenon to these waters calling for an equal treatment regime. Russia is not likely to protest the exclusion by Norway of foreign fishing vessels from harvesting snow crab, as the major part of the snow crab harvest occurs within its continental shelf. Furthermore, bilateral talks through the Joint Norwegian-Russian Fisheries Commission indicate a future possibility for reciprocal access to snow crab for fishing vessels from the two coastal States. The Norwegian snow crab policy mainly affects vessels flying the flag of a few EU members. However, the interests of the EU and these member states in pressuring Norway are not necessarily the same or as strong. This is evidenced by the proceedings before the General Court and discussions in the EU Parliament where the EU Commission seems to have opted for a more conciliatory stance. The relationship between the EU and Norway on fisheries involves more than the snow crab. The EU is probably keen not to jeopardize this relationship. The future will show whether the standoff on the Svalbard Treaty will continue or whether there will be a political or legal resolution to the dispute. The procedure set out by the Supreme Court for challenging the position of the Norwegian Government may require the Norwegian courts of justice to opine on the applicability of provisions of the Svalbard Treaty to the 200 mile zone and the continental shelf. Their findings may not resolve the disputes but may pave the way for international litigation.
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