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On October 3, 2018, the so-called “Arctic Five plus Five”1 concluded the Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean (CAOFA, CAOF Agreement or Ilulissat Agreement).2 The CAOFA establishes a precautionary framework for the regulation of fisheries in the high seas of the central Arctic Ocean (CAO), including a temporary moratorium on unregulated commercial fishing.3 The purpose of this debate article is not to discuss the CAOFA’s provisions on fisheries as such, but to take a look at a number of interesting and novel provisions concerning the interests of indigenous and local communities, particularly with respect to incorporation of indigenous and local knowledge into science-based fisheries management in the CAO.4

Indigenous peoples’ participation and incorporation of traditional knowledge into decision-making are increasingly acknowledged in multilateral environmental treaties and soft-law documents.5 In particular, this notion is reflected in Agenda 216 and the 2007 United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).7 Indeed, indigenous and local knowledge represents valuable ecosystem information acquired over long periods of time. Various treaties dealing with Arctic issues make reference to indigenous special interests or participation.8 The most prominent intergovernmental forum that provides for the active participation of Arctic indigenous peoples is the Arctic Council.9 The incorporation of traditional knowledge into Arctic fisheries management also occurs at the national level. The North Pacific Council of the United States, for instance, adopted a Bering Sea Fishery Ecosystem Plan in December 2018, which expressly addresses the necessity to incorporate traditional and local knowledge into its management strategy.10 Such indigenous and local knowledge may, for example, be useful for the management of marine fisheries like the anadromous Bering Sea salmon fishery, which is affected by salmon bycatch in the pollock fisheries of the high seas of the Bering Sea. Yet, an analysis of the NAFO Convention11 and the NEAFC Convention12 – the most important (sub-) Arctic high seas fisheries agreements – demonstrates that provisions on science-based fisheries management are present,13 but that provisions concerning the incorporation of Arctic indigenous and/or local knowledge have not been included.14

It has been proposed that indigenous and local knowledge might contribute to CAO fisheries management given that “especially in the adjacent waters this body of knowledge may offer insights and time depth unavailable from any other sources.”15 This was not, however, immediately acknowledged by the Arctic States. To the disappointment of Arctic indigenous peoples, their representatives were not included in the negotiations leading to the adoption of the 2008 Ilulissat Declaration,16 which preceded the CAOFA negotiations.17 For this reason, the Inuit Circumpolar Council (ICC) adopted its 2009 Circumpolar Inuit Declaration on Sovereignty in the Arctic (ICC Declaration),18 which demanded more Inuit participation, and which expressly highlights the role of indigenous knowledge in Arctic fisheries management.19

Thereafter, the ICC adopted its 2014 Kitigaaryuit Declaration,20 which called for an “inclusion of Inuit representatives on all councils, committees, and commissions formed to address Arctic fishing issues”.21 Some Arctic States have reacted to these calls by including representatives from indigenous organizations in their delegations, namely, Canada,22 the United States, and Denmark (with respect to Greenland’s indigenous population).23

Probably as a result of the participation of indigenous representatives during the negotiations, the CAOFA contains a number of provisions dealing with indigenous and local communities and their knowledge. The preamble of the CAOFA recalls the UNDRIP, recognizing “the interests of Arctic residents, including Arctic indigenous peoples, in the long-term conservation and sustainable use of living marine resources and in healthy marine ecosystems in the Arctic Ocean”, and underlining “the importance of involving them and their communities”.24 In the last clause of the preamble, the desire “to promote the use of both scientific knowledge and indigenous and local knowledge of the living marine resources of the Arctic Ocean and the ecosystems in which they occur as a basis for fisheries conservation and management in the high seas portion of the central Arctic Ocean” is further expressed.25 Thus, despite its special emphasis on the role of indigenous peoples, the preamble recognizes not only the relevance of indigenous knowledge, but also,  a more general need to integrate local knowledge and science.

To a certain extent, this recognition is also reflected in the operative part of the CAOFA: Article 4(1) contains a general obligation to “facilitate cooperation in scientific activities with the goal of increasing knowledge of the living marine resources of the central Arctic Ocean and the ecosystems in which they occur.” For this purpose, Article 4(2) envisages the establishment of a Joint Program of Scientific Research and Monitoring (JPSRM) with the aim “of improving their understanding of the ecosystems of the Agreement Area and, in particular, of determining whether fish stocks might exist in the Agreement Area now or in the future that could be harvested on a sustainable basis and the possible impacts of such fisheries on the ecosystems of the Agreement Area”.26 Article 4(4) obliges the parties to “ensure that [the JPSRM] takes into account the work of relevant scientific and technical organizations, bodies and programs, as well as indigenous and local knowledge.” Article 5(1)(b) requires the parties to “review all available scientific information developed through [the JPSRM], from the national scientific programs, and from any other relevant sources, including indigenous and local knowledge” during their biannual meetings. Crucially, Article 5(1)(c) prescribes that a decision regarding whether or not the CAO will support a commercial fishery, must be based on an integration of scientific knowledge derived from the JPSRM with available indigenous and local knowledge. It is only after such a decision is made that negotiations on the establishment of one or more additional regional fisheries management organizations or arrangements (RFMOs/As) may commence under Article 5(1)(c)(i). In effect, the most fundamental decisions concerning fisheries management under the CAOFA must also take into account indigenous and local knowledge. One question that remains is how this knowledge should be obtained. Article 5(2) permits the parties to “form committees or similar bodies in which representatives of Arctic communities, including Arctic indigenous peoples, may participate” in order to promote the implementation of the CAOFA, and also with respect to the JPSRM and related activities. However, the parties are not obliged to do so, which means that the decision to enable participation by Arctic communities is entirely left to the discretion of the parties. Arguably, however, if a party chooses to establish such a body, it must not exclude the Arctic communities from participation in this body. Overall, it may be held that the CAOFA contains a clear obligation to incorporate indigenous and local knowledge once it has been gathered, but contains only weak provisions with respect to the gathering of such knowledge in the first place.

Based on this analysis, it cannot be held that the demands of Arctic indigenous peoples as formulated in the ICC Declaration and the Kitigaaryuit Declaration have been fully met. Time will tell whether the incorporation of indigenous and local knowledge into CAOFA’s machinery will have a noticeable impact on CAO fisheries management. For now, it appears that such incorporation may prove difficult. Participants of the Fifth Meeting of Scientific Experts on Fish Stocks in the Central Arctic Ocean (FiSCAO), which was part of a series of meetings of scientific experts parallel to -and in support of- the negotiations on the CAOFA “recognized that Indigenous and Local Knowledge is an important source of information, but also noted that invited experts and Indigenous and Local Knowledge holders were not available to participate in the meeting [and] invited the ICC to submit comments that may be appended to the full meeting report if ICC so chooses”.27 Nonetheless, the ICC’s 2018 Utqiaġvik Declaration emphasized that indigenous knowledge should be utilized “to advise all future processes of the Central Arctic Ocean Moratorium on Commercial Fisheries”.28 Until this happens, the incorporation of indigenous and local knowledge in the CAOFA remains a symbolic victory for indigenous and local communities affected by the effects of climate change on the Arctic marine ecosystem.
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