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Abstract

The article describes some common features of Indigenous sea cosmovisions (through exam-
ples from Oceania and the Arctic region), from which an understanding of ocean governance
rooted in the interconnectedness of all life and the importance of protecting water and people
emerges. Hence, the model of ocean (or water) connectivity is characterized by the understanding
of ocean-human relationships as a continuum of connections between human and non-human
elements. In line with the normative recognition of the sacredness of water, the interconnected-
ness of all life, and the importance of protecting the sea, Indigenous peoples’ law provides insights
and implementation solutions for the restoration of marine ecosystems. This study aims to iden-
tify blind spots of the current law-of-the-sea regime, where marine ecological connectivity is not
fully recognized as a foundational pillar of effective ocean protection. It also suggests approaches
towards knowledge integration mechanisms that could minimize critical issues in ocean gover-
nance by enabling the enshrinement of Indigenous nature-oriented approaches within the law of
the sea regulatory framework (especially focusing on the high seas’ regime). The work is structured
into three main parts: a comprehensive overview of connectivity conceptualizations drawn from
Indigenous cosmovisions; reflections on the model’s capability to address law-of-the-sea’s systemic
challenges; and concluding reflections on possible future trajectories in law-of-the-sea that could
encompass elements of the analyzed model.
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Following the methodology illustrated in the editorial on ocean connectivity
(Modelling Ocean Connectivity by Elise Johansen and Margherita Paola Poto, Edito-
rial of this Special Issue), this article explores a model of ocean connectivity devel-
oped according to Indigenous cosmovisions. Consistent with the other two models
and in response to the research questions and research aims identified in the edi-
torial, the present article is structured into three main sections. Section 1 depicts
the model’s characteristics (with case studies from Oceania and the Arctic Region);
Section 2 investigates how such a model could help address material, epistemic and
geopolitical challenges (especially from the viewpoint of ocean justice) that the law
of the sea and ocean governance regimes are currently facing. Section 3 assesses how
the law of the sea regulatory framework takes into account such a model of connec-
tivity, exploring possible future scenarios for further engagement with Indigenous
cosmovisions in ocean governance mechanisms.

1 Model’s Characteristics

For the purposes of this study, we have identified three main elements of Indige-
nous conceptualizations of ocean connectivity: connectivity between (1) material
and spiritual spaces; (2) temporal stages and seasons, (3) humans and non-humans.
In Indigenous orders, there is usually no theoretical abstraction of the separation
between human beings and the natural world, and between sea and land. Many
coastal Indigenous peoples see and regulate their traditional territories holistically
as a sum of continental lands, coastal areas, islands, and traditionally used marine
ecosystems, sometimes including waters that underlie sovereignty and jurisdiction
of neighboring States.! For marine and coastal Indigenous peoples, “land and sea
space are integrated within systems of customary tenure, local knowledge, and
resource use and management”.? Indigenous stories, value-sets, and beliefs largely
converge towards a recognition of the oneness of all things. Literature records that
Indigenous cosmovisions often uphold a relationship of respect and symbiosis with
human, natural, and supernatural universes. Nature patterns correspond to social
and human patterns (cycles of ocean tides, seasons, migrations, sunrise, and sun-
set).> Such cosmologies help forge systems of socially embedded rules that place
the natural world at the center of protection.? The interconnectedness of nature
and human beings is a core belief shared by many communities that live in close
connection with ecosystems and are traditionally dependent on them: typically, it
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is the elders who are the experts and transmit such cosmovisions through story-
telling, examples, and language.’

While this vision of land-sea connectivity is widely shared by many marine
and coastal Indigenous peoples around the globe,’ Indigenous peoples from
Oceania (the collective name for the Central and South Pacific Ocean islands)
and the Arctic region offer some of the most iconic examples of Indigenous
visions rooted in the symbiotic relationship between human beings and the nat-
ural environment. Among the marine communities of Oceania, the Indigenous
Australians” and the Maori of New Zealand (Aotearoa in the Maori language)
stand out for their recognition of the centrality of water (rivers, watercourses,
and sea) and land in their lives and the role of coastal communities in protecting
them. Similarly, in the Arctic region, the ocean and the sea ice are the nurturing
habitat of many Indigenous peoples.?

The Aboriginal peoples know Australia as the ‘sea country’, indicating a
sense of an entire cultural and spiritual land-and-seascape relationship.® Thus,
their perspectives focus on holistic approaches to human stewardship of nature,
challenging Western concepts of land and sea as stocks of resources, rights, and
commodities. These people care communally for their ‘country’, respecting their
traditional laws and customs and developing a system of responsibilities to pro-
tect them.!® Mary Graham asserts that two axioms underpin Aboriginal relations
with land and sea: the land-sea is the law, and we are not alone.!! Thus, the land-
sea is sacred, and the basis of any relationship. The relationship between nature
and peoples determines all human relationships and is the pattern for social and,
therefore, institutional relations. Similarly, referring to the Torres Strait Islanders
and their relationship to the sea, Nietschmann describes their views of land-sea
continuity as follows:

Sea territories are not just bounded sea space but areas named, known, used, claimed,
and sometimes defended ... A territory, whether terrestrial or marine, is more than simply
spatially delimited and defended resources for the exclusive use of a particular group. A
territory is social and cultural space as much as it is resource or subsistence space. ... Places
used are places named. [Indigenous] Peoples conceptually produce the environment
they use, delimit and defend.!?

Similar value-sets are shared by the Maori peoples of New Zealand, who developed
a working definition of stewardship, kaitiakitanga, which can be broadly translated
as guardianship, preservation, conservation, fostering, protecting, and sheltering.!?
The guardians of the natural world and its domain are the Papatianuku (Mother
Earth), the Ranginui (Father Sky), and their many children, including ZTangaroa (the
Oceans). Human beings (ira tangata) play a role as kaitiak: (caretakers) and have an
obligation to nurture and protect the physical and spiritual wellbeing of the natural
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systems that surround and support them.'* Kaitiaki are agents that perform the task
of active guardianship and are charged with the responsibility of safeguarding and
managing natural resources for present and future generations. Decisions enacted
by the kairiaki are based on inter-generational observations and experiential under-
standings.!®

The Indigenous peoples of the Arctic region, and here we refer specifically to the
Inuit, Aleuts, Gwich’in, and Athabaskan peoples,!® also embrace the wholeness of
their traditional territories, with no distinction between terrestrial areas, fast-ice
zones, and marine environments.!” They call themselves ‘peoples of the land, ice,
snow, and sea’.'® While there are specific characteristics and differences among
the various Indigenous peoples of the Arctic region, most of them share certain
common features, including a culture characterized by dependence on subsistence
harvesting in both terrestrial and marine environments, sharing of food, travel on
snow and ice, a common base of traditional knowledge, and adaptation to similar
climatic conditions.!” The unique cultures, economy, and identity of the Arctic
Indigenous peoples depend upon the continuity of the land and sea; and in this
respect, sea ice is crucial and serves as a bridge to such environments.?° Marine
species traditionally hunted by Indigenous peoples, including polar bears, ice-liv-
ing seals, walruses, and some marine birds, are dependent on sea ice and breed
on the ice. Indigenous peoples also use sea ice to travel to hunting and harvesting
grounds as well as for communication between communities residing in different
locations.?! Thus, it is evident that the connectedness of the land, ice, and marine
areas is crucial for the survival and continuity of their unique cultures and ways
of life, and for fulfilling the subsistence of many Indigenous communities of the
Arctic region.

The Arctic Indigenous peoples’ conception of interconnected lands, ice, and sea-
scapes has also served as a means for political mobilization. For example, in 2009,
the Inuit Tapiriit Kanatami?? organization took spatial framing one step further when
it created a new map for Canada’s Arctic region entitled “Inuit Nunangar” (Map 1).%
Nunangar is a Canadian Inuktitut term that encompasses lands, marine areas, and
ice, demonstrating that the Inuit consider the land, water, and ice to be connected
and “integral to their culture and way of life”.?* The map replaced Canada’s provin-
cial and territorial boundaries with terraqueous borders based on traditional use and
occupancy and raised questions regarding Canada’s sovereignty and political juris-
diction within these traditional areas.?” If Canada were to conceptualize territory
from an Inuit perspective grounded on spatial connectivity, both the geopolitical
balance in the region and the ability of LOSC to settle disputes over the Northwest
Passage would be drastically challenged.?¢

The transnational conception of culture and traditional ways of life of the Inuit
across the Arctic has also led to political claims in the recent case of Pikialasor-
suaq (North Water Polynya). Pikialasorsuaq is a polynya that lies between Greenland
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Map 1. Credits to Inuit Tapiriit Kanatami. Inuit Nunangatr map. https://www.itk.ca/inuit-nunangat-
map/ (accessed May 19, 2021).%"

and Canada in the northern Baffin Bay, where cross-border subsistence activities
between the Inuit of both sides have been carried out for millennia.?® The polynya
is the most biologically productive region north of the Arctic Circle, provides food
security for regional communities on both sides, and remains an enduring spiritual
cornerstone linking Inuit from both sides to each other and their shared culture
and history.?’ Although cross-border transportation is nowadays limited by domestic
legislation, the Inuit have been striving to maintain and strengthen their distinctive
spiritual relationship with their traditional lands, territories, waters and coastal seas,
and biodiversity connected with both sides of the polynya.*® Thus, in 2017, the Inuit
of Greenland and Canada, through the domestic departments of their international
representative body Inuit Circumpolar Council (ICC), issued a report requesting
the reconstruction of a collective Inuit caretaking regime for the polynya based on
their customary cross-jurisdictional connectedness.?!

As these examples demonstrate, connectivity is inherent in Indigenous peoples’
conceptions of land and sea spaces, and is mainly defined in terms of the spatial
extent of the communities’ spiritual attachment, and traditional occupation or use
of those spaces. This understanding, in turn, has a significant implication on the
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rights of Indigenous peoples to marine space. It suggests that the rights of Indig-
enous peoples to practice their cultures, to own, use and manage their traditional
territories and associated resources, as well as to participate in decision-making
processes related to those rights are not confined to terrestrial areas, but extend to
the sea beyond the maritime boundaries and therefore beyond the law and geopol-
itics of such boundaries.?? Such an understanding has recently been recognized by
the different human rights law instruments,*® practices of UN treaty monitoring
bodies,** and other UN bodies.*

2 Model’s Capability to Address the Three Challenges

Exploring the concept of connectivity embedded in Indigenous legal orders (con-
nectivity between: material and spiritual spaces, temporal stages and seasons, and
humans and non-humans) helps address and offers insight into three challenges
facing the existing law of the sea and ocean governance regimes:*® material (climate
change and biodiversity loss), epistemic (fragmentation of the current regulatory
framework), and geopolitical (state sovereignty over the sea).

Indigenous views on connectivity emphasize the symbiotic relationship between
beings and ecosystems, and strive to maintain a harmonious connection with
nature. Such views promote the protection of nature as a response to the chal-
lenges posed by climate threats. Legal research focusing on Indigenous knowl-
edge offers several possible remedies to the undisputed anthropocentric origin
of climate change, reflected in the legal fabric of international law. We could,
thus, seek to counterbalance anthropocentrism by implementing nature-centered
visions (climate action that is Indigenous-driven and regulated), Indigenous agree-
ments, Indigenous law, and by prioritizing and reporting the voices of Indigenous
representatives.>’

In response to the epistemic challenges posed by institutional fragmentation, and
geopolitical challenges posed by the logic of state sovereignty over the sea, Indig-
enous cosmovisions could point towards an extraterritorial, ecocentric approach
to governance. Indigenous knowledge and law originate in, develop from, and are
informed by close observations of nature, and they converge on nature-centric and
nature-connected visions. Indigenous laws reflect nature laws and are not subject
to the divide created by a detachment, separation, or domination over nature. Con-
versely, with the LOSC being molded by the State-sovereignty paradigm, the sta-
tus quo of ocean governance remains, to a great extent, premised upon the logic
of objectification and exploitation of nature.?® Although under the LOSC the pre-
existing unrestricted exploitation of marine resources became increasingly qualified
by obligations to protect and preserve the marine environment (particularly in part
XII of the Convention), the Convention’s overall goal to promote economic growth
is often prioritized.?* Recognizing and embracing Indigenous visions on ocean gov-
ernance in terms of a polycentric, fluid system of governance, grounded on the value
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of connectivity, has the logical implication of placing the ocean at the center of policy
and law, and other actors (as ocean stewards) at the periphery.*

3 LOSC, ongoing developments, and ways forward

As previously discussed, there is a conceptual division between the dominant
Western view*! and Indigenous perspectives on ocean space. Unlike Western think-
ing, which draws a clear distinction between terrestrial and marine areas,** Indigenous
worldviews on land and sea “are not terrestrially bound (zerra-centric)”.*> The issue
addressed in this section is whether and how international law of the sea considers
or disregards ocean connectivity in the context of Indigenous peoples (i.e. the second
model of connectivity).**

While the LOSC aims to provide a comprehensive legal order for the seas and the
oceans by regulating ‘all issues relating to the law of the sea’,* emerging challenges
cast doubt as to whether the Convention is indeed capable of such a task.*® One of
the main systemic challenges that the law of the sea is currently confronted with
relates to problems that spring from the prevailing legal construction of the ocean
space. The current law of the sea framework principally distinguishes between land
and the sea. This land-sea dichotomy contravenes the holistic vision of Indigenous
peoples, and ignores the fact that activities conducted on land may affect the rights of
local communities and Indigenous peoples related to their traditional use of marine
spaces and resources.*” Even though the LOSC considers the land-sea interface in
the specific context of marine pollution and provides certain provisions dealing with
land-based pollution (Articles 194, 207 & 213),* none of these provisions recog-
nizes the rights (and role) of Indigenous peoples in this context. Moreover, on their
own, these provisions are too general and often insufficient to address the problem
of land-based pollution and its impacts on Indigenous peoples.*

The law of the sea also principally follows a zonal division of the ocean space,
where each maritime zone is subject to different levels of State sovereignty and
jurisdiction, and governed by distinct regulatory mechanisms. This zonal approach
and the associated logic of State sovereignty has various consequences on Indig-
enous peoples. First, it neglects the ‘social construction of the ocean’,”® including
Indigenous peoples’ views on sea spaces (irrespective of imposed maritime zones)
as continuous geographical units (highlighted above). As such, the legal architec-
ture of the ocean has contributed to the continuing marginalization of the deeply
embedded relationship that Indigenous peoples have with the sea, and its signifi-
cance to their cultural identity and spirituality, as well as their traditional laws that
govern marine spaces. One exception in this regard is the LOSC’s recognition of the
continuity of traditional fishing rights (TFRs) within the archipelagic waters of an
immediately adjacent neighboring State, according to Articles 47(6)>! and 51(1).>2
Similarly, international arbitral tribunals — particularly the Eritrea/Yemen and the
South China Sea tribunals — have recognized the continuity of TFRs of artisanal
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fishing communities within the territorial sea of an opposite or adjacent neighboring
State,” by broadly interpreting Article 2(3) of the LOSC.>* Even though the above
provisions of the LOSC and arbitral awards do not expressly reference Indigenous
peoples or communities, it is evident that Indigenous peoples are amongst those
who benefit from the protections extended to traditional fishing practices.” Thus,
we can say that, in these contexts, the LOSC takes into account Indigenous peoples’
understandings of ocean connectivity.

The second consequence of the legal categorization of ocean spaces is that the
LOSC has not paid adequate attention to the fact that waters in each maritime
zone do not exist in isolation. These waters are ecologically connected in the sense
that ocean currents, movements of migratory species, and shipping activities, among
other factors, inter-connect different marine ecosystems.>® Ecological connectivity
between marine ecosystems means that negative impacts — such as overfishing and
pollution — within ABN]J can affect marine species in coastal waters (waters under
the national jurisdiction of coastal States generally) traditionally occupied or used
by Indigenous peoples.’” Thus, the LOSC’s disregard of Indigenous views on con-
nectivity makes it difficult to take adequate regulatory measures to curb negative
impacts that arise from ecological connectivity.

In short, the LOSC does not expressly embrace Indigenous peoples’ views on
connectivity with the exception of provisions dealing with TFRs, which have been
interpreted to apply to Indigenous peoples. The LOSC also fails to offer adequate
mechanisms to address the challenges that ecological ocean connectivity (including
land-sea interface) may pose to Indigenous peoples. Indeed, the current spatial archi-
tecture of ocean space constructed by the LOSC tends to exacerbate the risks that
ecological ocean connectivity may pose on the lives and rights of Indigenous peoples.

Although the LOSC does not yet expressly acknowledge that the spiritual rela-
tionship of coastal Indigenous communities to marine areas often extends across
national jurisdictions, international soft law documents provide fertile ground for
an operationalization of such an understanding within state policies. For instance,
FAQO’s Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in the
Context of Food Security and Poverty Eradication (SSF Guidelines) provide that
the knowledge, culture, traditions, and practices of small-scale fishing commu-
nities (including Indigenous peoples) should be recognized and supported as an
integral part of sustainable development (para 11.6), while states should recognize
the importance of coordinating the migration of fishers and fish workers in small-
scale fisheries across national borders (para 6.10).°® Similarly, the 2012 Volun-
tary Guidelines on the Responsible Governance of Tenure of Land, Fisheries, and
Forests in the Context of National Food Security acknowledge that land, fisher-
ies, and forests have, amongst others, spiritual value to Indigenous peoples and
other communities with customary tenure systems (para 9.1), and call for effective
administration of the cross-jurisdictional tenure rights of these communities (para
22.3).5° International law-making in light of these guidelines could operationalize
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an Indigenous-centric paradigm and ensure its incorporation within the text of
forthcoming agreements.

Despite the gaps in the LOSC highlighted above, current negotiations on a treaty
on marine biodiversity in ABN]J (one of the future trajectories of the international
law of the sea)®® seem to be heading in the direction of including in its ontology,
ocean governance elements of the Indigenous model of connectivity, and more pre-
cisely, the narrative of ocean rights, and of an ocean-centric model where human
communities act as stewards and custodians. Two possible scenarios can be pre-
dicted for the future of the law of the sea. The negotiations will either take into
account some characteristics of the model and therefore include elements of an
Indigenous definition of ocean connectivity, or an Indigenous approach in com-
bination with a Western approach will contribute to a new integrated approach to
ocean governance challenges, as well as find application in other nature-centered
governance contexts and, more broadly, improve connectivity, alignment, and col-
laboration within and between the different legal orders. The problems that derive
from the land-sea dichotomy and the legal delineation of ocean space require sup-
plementary and alternative approaches that view land and the different maritime
zones together — a view consistent with Indigenous peoples’ holistic perception
of space.®! Indeed, this was one of the contentious issues raised in the previous
BBN]J negotiations. Developing and least developed States, who depend heavily
on marine resources, argue that the forthcoming BBN] agreement must include
provisions to ensure that all conservation and management measures in ABN]J
are informed by their potential impacts on the rights and interests of developing
coastal States and Indigenous peoples within these States’ coastal waters.%? The
upcoming BBN]J negotiation, and the final treaty, should address such concerns.

The BBN]J negotiations have also given rise to discussions on the need to pro-
mote a model of centrality of the oceans and human and non-human interconnect-
edness — rather than resting upon humanity’s domination over the sea. Along these
lines, experts predict four positive outcomes.®® First, the BBN] will be qualified as
a right-bearer entity, and not as a resource to be exploited. Second, connectivity
will strengthen the current weak coordination between the different elements of
the BBN]J’s package deal, which addresses marine genetic resources, area-based
management tools, environmental impact assessment, and capacity-building in a
disconnected way.®* In particular, an explicit reference to the diverse corpus of
legal provisions focusing on nature-centred visions (e.g. with an express reference
to the cosmovisions of the Indigenous peoples of Oceania and the Arctic, among
others), and recognizing the key role played by Indigenous knowledge in ocean
protection, would help restore both nature and Indigenous rights. Such a resto-
ration is seen as a response to the material, epistemic, and geopolitical challenges
that ocean governance is currently facing.

As for material challenges, applying connectivity to BBNJ could help inform the
package deal in terms of ecological connectivity, placing the ocean at the center, and
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implementing and enforcing present and new mechanisms, such as the stewardship
of states and other ‘nature defenders’.

As for epistemic and geopolitical challenges, the knitting of legal constructs from
Western and non-Western legal orders has the potential to translate into effective
solutions of cooperation at an institutional level. Starting from the Preamble, affir-
mation of States as the only stewards of the oceans should be integrated with the
intention of establishing a board of stewards or custodians, a board therefore that
would acknowledge and include existing mechanisms of protection. Here again, it
would be advisable to take into account and integrate Indigenous visions of ocean
connectivity (such as the ones illustrated in our case studies), to live up to the aim
of achieving “universal participation”, expressed in the Preamble of the draft agree-
ment on BBN]J.

All in all, thinking in terms of model integration and model inter-connectivity has
paramount benefits, which includes the assignment of the role of ocean stewards
to nature defenders (Indigenous peoples among others),*® and the integration of
divergent legal orders (Western and Indigenous) within one interconnected fabric.
Such a legal fabric, rooted in common values (rights, connectivity, reciprocity, and
representation), can inform a new ontology of ocean governance where connectivity,
alignment, and cooperation may comprise its foundational pillars.

4 Final Remarks

In conclusion, at present the existing law of the sea and ocean governance apparatus
largely disregards Indigenous models of ocean connectivity. However, some soft law
instruments and the ongoing BBN]J negotiations seem to keep Indigenous concep-
tions of connectivity under their purview. The issue of whether or not a future BBNJ
treaty will expressly include Indigenous models of connectivity remains to be seen.
We believe that expressing recognition of Indigenous models of ocean connectivity
has broader significance in recognizing and protecting Indigenous peoples’ rights,
which in turn, has potential benefits for legal connectivity in ocean governance. An
inclusive approach that views the law of the sea in light of international human rights
law and practices of human rights bodies, and which recognizes and encompasses
Indigenous peoples’ holistic views pertinent to the marine space, would also help to
fill the regulatory gap.5®
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