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Abstract

The Arctic region has been the focus of considerable attention in recent years, often concerned with maritime claims and an alleged race for the region’s resources. Against this narrative, the article focuses on the practices of Canada and the Russian Federation with respect to their maritime jurisdictional claims and the delimitation of maritime boundaries with their Arctic neighbours. The article provides an overview of the Arctic region and the international law of the sea with an emphasis on the baselines and maritime claims of the Arctic coastal states. Discussion then turns to the maritime boundary agreements that have been concluded in the Arctic region before overlapping claims to areas of continental shelf underlying the central part of the Arctic Ocean are appraised. The article concludes that Canada and the Russian Federation have enjoyed considerable success in resolving overlapping maritime claims and their pragmatic and innovative approaches coupled with existing regional cooperation bode well for finding peaceful solutions to Arctic Ocean governance challenges in the future.
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1 Introduction

Over the last decade and a half, the Arctic Ocean has been a focus of global attention. Much of this attention has focused on disputes over competing maritime jurisdictional claims, maritime boundaries and the so-called “race for resources.” Such narratives are to a substantial extent a consequence of the Arctic region proving to be at the front line of climate change, warming at more than double the global average.1 This has resulted in dramatic melting and decreases in Arctic Ocean sea ice cover, thus increasing access to and through Arctic waters.2 Contrary to much of this discourse, we argue that the Arctic Ocean is not unlike the rest of the global ocean with respect to maritime jurisdictional issues and has been the scene of substantially more scientific cooperation than interstate conflict. Moreover, the Arctic Ocean is clearly subject to the international law of the sea. That is certainly the view of the five central Arctic Ocean states, Canada, Denmark (Greenland), Norway, the Russian Federation, and the United States, who in 2008 issued the Ilulissat Declaration, which states:


[T]he law of the sea provides for important rights and obligations concerning the delineation of the outer limits of the continental shelf, the protection of the marine environment, including ice-covered areas, freedom of navigation, marine scientific research, and other uses of the sea. We remain committed to this legal framework and to the orderly settlement of any possible overlapping claims. This framework provides a solid foundation for responsible management by the five coastal States and other users of this Ocean through national implementation and application of relevant provisions. We therefore see no need to develop a new comprehensive international legal regime to govern the Arctic Ocean.3



The focus of this article is on the practices of Canada and the Russian Federation regarding the assertion of jurisdiction in the Arctic Ocean, as well as the practices of the two states in dealing with overlapping maritime boundaries with its Arctic neighbours. The latter is of particular interest since, as of May 2019, it is clear that Canada and the Russian Federation have overlapping ocean jurisdictional claims to areas of continental shelf beyond 200 nautical miles in the Arctic Ocean.



2 The Arctic and the international law of the sea

Little direct attention was given to the Arctic Ocean in the negotiation of the 1982 United Nations Convention on the Law of the Sea (LOSC),4 which sets out the framework for coastal state offshore jurisdiction, such as the 12 nautical mile territorial sea, the 200 nautical mile exclusive economic zone (EEZ) and the continental shelf beyond 200 nautical miles. The one clear exception is Article 234, which was carefully negotiated between Canada, the United States and Union of Soviet Socialist Republics (USSR). This article provides to Arctic coastal states the right “to adopt and enforce non-discriminatory laws and regulations for the prevention, reduction and control of marine pollution from vessels in ice-covered areas within the limits of the exclusive economic zone.”5

Based on the LOSC, Canada and the Russian Federation have established 12 nautical mile territorial seas and 200 nautical mile EEZs in Arctic waters. Canada has a 200 nautical mile Arctic Pollution Prevention Zone based on rights asserted by Canada pursuant to Article 234 of the LOSC. Similar legal grounds are used by Russia to justify its right to control navigation in the Northern Sea Route adjacent to its Arctic coast.6 It is worth noting that the 200 nautical mile zones established by Canada and the Russian Federation in the central Arctic Ocean are not based on the so-called sector theory (straight lines that extend from the landmass converging at the North Pole) historically associated with these two states.7

The seaward delineation of the limits of the territorial sea and 200 nautical mile zones are determined by baselines. In the case of Canada, the baselines in the Arctic, enclosing the Canadian Arctic archipelago, define the seaward extent of Canada’s claimed historic internal waters, which includes the Northwest Passage.8 In the case of the Russian Federation, the main point of contention concerning the Arctic baselines relates to their potential impacts on navigation as they enclose waterways claimed by Russia as being historic waters (e.g., the Dmitry, Laptev and Sannikov Straits). The United States has officially protested the Arctic baselines and the historic water claims of both Canada and the Russian Federation, taking the view that the Northwest Passage and the Russian straits are “straits used for international navigation” and, therefore, open to vessel traffic without interference from the adjacent state.9

Where the geology and geomorphology allows, coastal states also have under their exclusive jurisdiction the mineral resources and sedentary species in the areas of the continental margin beyond and adjacent to their 200 nautical mile zones.10 The shelf areas are subject to the exclusive jurisdiction of the adjacent state regardless of whether that state has expressly proclaimed or asserted authority over the area.11 As regards the precise spatial extent of such continental shelf rights beyond 200 nautical miles, the LOSC obliges a state to delineate its proposed outer continental shelf limits based on the complex criteria set out in Article 76 and to submit information on its proposed outer limit of the shelf beyond 200 nautical miles to the Commission on the Limits of the Continental Shelf (Commission). The Commission, composed of scientific and technical specialists, reviews the submitted information and provides recommendations on the proposed outer limits to the submitting state.12

It is important to note that submissions by states to the Commission and the work of the Commission is “without prejudice” to bilateral maritime boundary delimitation of the continental shelf between states with opposite or adjacent coasts.13 Pursuant to the Rules of Procedure of the Commission, where a submission involves an area in dispute with another state, the disputing state must consent to the Commission considering the submission.14

The Commission does not have the legal authority to determine or impose its views respecting the location of the outer limit of the continental shelf of a coastal state. It is the coastal state, and not the Commission, that establishes the outer limit of its continental shelf beyond 200 nautical miles. As stated in the 2012 Bay of Bengal case, “the limits of the continental shelf beyond 200 [nautical miles] can be established only by the coastal State.”15 This pronouncement is consistent with the reality that the determination and delineation of the outer limit to the continental shelf is a political act of a coastal state. Nevertheless, the outer limit recommendations of the Commission, in particular for the Arctic coastal states, will validate the extent of the legal shelf beyond 200 nautical miles in the central Arctic Ocean. Moreover, it can be observed that the outer limits to the continental shelf seawards of 200 nautical miles from baselines that have been delineated following receipt of recommendations from the CLCS have been consistent with the Commission’s findings. Thus, while legally it is clear that the Commission does not delineate these outer continental shelf limits, there is little doubt that its recommendations are highly influential in helping to determine their final location in practice.

In 2001, the Russian Federation was the first state to make a submission to the Commission.16 The submission included proposed outer limits of the continental shelf beyond 200 nautical miles in the central Arctic Ocean. The Commission recommended that the Russian Federation make a resubmission providing additional scientific data to supplement what was in the 2001 submission. Russia made its resubmission in 2015, which refined and adjusted the outer limits that had been indicated in the earlier submission.17 According to the later submission, the area of continental shelf beyond 200 nautical miles in the Arctic Ocean covers almost 1,200,000 square kilometres, that is, approximately 100,000 square kilometres more than in Russia’s 2001 submission.18

In December 2014, Denmark delivered to the Commission a submission on establishment of outer limits of the northern continental shelf of Greenland. In May 2019, Canada submitted to the Commission its proposed outer limits of the continental shelf in the Arctic. On 31 March 2021, Russia filed two addenda to the 2015 submission, which added a further 205,000 square nautical miles.19 As a result of these amendments, the revised Russian continental shelf limits extended up to the outer limits of the Canadian and Danish continental shelves.20

The United States, a non-party to the LOS Convention and, therefore, not obligated to make a submission to the Commission, indicated in a 1987 statement that it intended to use paragraphs 1 to 7 of Article 76 to delineate its outer limit, which it said reflected the applicable customary international law. Further, it indicated that it would deposit charts with the United Nations Secretary-General to put other states on notice of the spatial extent of its rights.21 Thus, the United States can be expected to make a claim to an area of continental shelf beyond 200 nautical miles adjacent to Alaska.



3 Maritime boundary agreements

As explained below, there are no fully delimited maritime boundaries in the central Arctic Ocean involving the Russia Federation or Canada. The two states have entered into three bilateral agreements with neighbours that provide for partial delimitation of Arctic Ocean areas, but each of the agreements is incomplete in some manner.


3.1 Russian Federation–Norway

As a result of a number of bilateral agreements between Russia and Norway stretching over 50+ years, the Arctic maritime boundary between Russia and Norway is essentially resolved.

The first offshore boundary agreement in the Arctic Ocean region was the 1957 Norwegian–Russian Federation Agreement,22 which delineated the territorial sea and continental shelf boundary between Norway and the Russian Federation for a distance of 24.35 nautical miles adjacent to the Varanger Fjord. The 1957 Agreement was essentially replaced by a 2007 Agreement that refers to and utilizes the 1957 line, extending it to a total distance of 39.41 nautical miles that delimits the territorial sea, EEZ and continental shelf in the area.23

The establishment by Norway and Russia of 200 nautical mile zones in the 1970s resulted in an overlapping disputed area in the Barents Sea of approximately 155,000 square kilometres and a second area of overlap in the Arctic Ocean of approximately 20,000 square kilometres.24 The Barents Sea is framed by the Norwegian mainland, Svalbard, the Russian mainland, and the Russian islands of Novaya Zemlya and Franz Joseph Land. The Arctic Ocean area includes the area between Franz Joseph Land and Svalbard and the area north of these islands.

After 40 years of negotiation, in 2010 the two states announced a maritime boundary agreement for the Barents Sea and Arctic Ocean areas.25 The agreed boundary effectively cuts the disputed areas in half.26 To the north of Svalbard and Franz Josef Land, the maritime boundary delineates areas of continental shelf beyond 200 nautical miles. Respecting the so-called loophole in the Barents Sea, the 2010 Agreement delimits the shelf beyond 200 nautical miles. As a result of the delimitation line, an area of 3,400 km2 within 200 nautical miles of Norwegian baselines, but beyond the 200 nautical mile limit from Russian baselines, sits on the Russian side of the line.27 The 2010 Agreement includes creative transfer of jurisdiction provisions allowing the Russians to exercise EEZ jurisdiction in this “Special Area” on the Russian side of the line that would otherwise be within Norway’s 200 nautical mile zone.28 This innovative arrangement allowed the parties to divide the entirety of the EEZ area within 200 nautical miles of their coasts but not necessarily within 200 nautical miles of the baselines of the state on whose side of the line a particular area of EEZ is located. This practice is analogous to that of the United States and USSR (Russia) in the Bering Sea and Arctic Ocean, where four such Special Areas were created.29 Importantly, the existing close relationship between the two states regarding fishing was maintained, as were other cooperative structures.30

The incomplete aspect of the 2010 Agreement maritime boundary is minor. The northwestern terminal point of the boundary for the continental shelf beyond 200 nautical miles is conditioned on the Russian Federation establishing the western point of their shelf “in accordance with Article 76 and Annex II of the [LOS] Convention.”31 The maritime boundary will become complete when the Russian Federation receives and implements the recommendations of the Commission.

The 2010 maritime boundary has been promoted as a model for the resolution of overlapping claims in the Arctic Ocean: “[I]f little Norway … can negotiate a win-win boundary agreement with powerful Russia …, there is no reason for any other Arctic boundary dispute to remain unresolved.”32



3.2 Russian Federation–United States

The 1990 United States–Russian Federation Agreement,33 which also deals with the Bering Sea, establishes the boundary for the territorial sea and the 200 nautical mile zones of the two states in the Arctic Ocean.34 The 1990 line is the western limit line in the 1867 Convention through which Russia ceded Alaska to the United States.35 With respect to that part of the boundary dealing with the Arctic Ocean, the key phrase in the 1867 Convention was that from a specified point36 the above-mentioned western limit line “proceeds due north, without limitation, into the … Frozen Ocean.”37 Given U.S. opposition to the concept of so-called sector lines as a basis for division of the Arctic Ocean, the phrase “as far as permitted under international law” was used by the parties as a mutually acceptable alternative.38 This indicates that the United States–Russia boundary line extends into the Chukchi Sea, dividing the parties’ EEZs and their continental shelf rights seaward of their 200 nautical mile limits should the legal continental shelf of both states extend beyond 200 nautical miles. The wording, however, leaves uncertain the terminal point of the boundary between the states in the central Arctic Ocean. Further, as noted above, the 1990 Agreement created four “Special Areas” that are within 200 nautical miles of one party, but located on the ‘other’ side of the line and administered by the other party.39 Three of these Special Areas are located in the Bering Sea, but one, administered by the United States but within 20 nautical miles of Russian rather than American baselines along the coast, is located in the Arctic Ocean. The 1990 Agreement is explicit in indicating that the sovereign rights exercised in these areas are derived “from the agreement of the Parties and does not constitute an extension of its exclusive economic zone.”40

Curiously, the 1990 Agreement is not in force between the parties, as the Russian Federation has not formally ratified the Treaty. However, both states abide by the Agreement. The United States and Soviet Union entered into an exchange of notes on the same day the Treaty was signed wherein it is stated that “pending the entry into force of the Agreement, the two Governments agree to abide by the terms of that Agreement as of June 15, 1990.”41 The Agreement to respect the terms of the 1990 Agreement has and continues to be followed by Russia and the United States.42 Further, the Russian Federation, in its 2001 submission and 2015 resubmission to the Commission, indicates that the 1990 Agreement line is both the maritime boundary between the two states out to 200 nautical miles, and but also that the 1990 Agreement line continues respecting the shelf area within and beyond 200 nautical miles.

As a practical/operational matter, the 1990 Agreement is seen as a complete boundary for the two states in the central Arctic Ocean, though it is also incomplete as a result of the entry-into-force situation and there being no definitive end-point of the boundary line between the states in the central Arctic Ocean.



3.3 Canada–Denmark (Greenland)

In 1973 Canada and Denmark (Greenland) agreed upon a continental shelf boundary from Davis Strait in the south to the Lincoln Sea in the north.43 The boundary terminates in the Robeson Channel before entering the Arctic Ocean. There is a small gap in this maritime boundary as a result of the sovereignty dispute over Hans Island,44 which is the only disputed land territory in the Arctic region. Providing for a break in the continental shelf boundary such that the boundary line stops just to the south of Hans Island and then continues just to the north of it, allowed Canada and Denmark to side-step the sovereignty dispute over the feature which, in any case, was given no effect on the course of the delimitation line.

As permitted under the 1973 Agreement in Article 4, as a result of new surveys and information, a slight adjustment was made in 2004 to the original 1973 line.45 That the 1973 Agreement unusually provided for the readjustment of an international boundary line recognizes the imperfect understanding of the location of baselines in the context of ice-covered coasts, as well as recognizing the technical difficulties associated with undertaking survey work at high latitudes.

In 2012, Canada and Denmark (Greenland) announced that they had reached an agreement-in-principle on a maritime boundary out to 200 nautical miles in the Lincoln Sea.46 The announcement stated that equidistance was to be applied and that further technical adjustments were to be made to the 1973 Agreement. Both Denmark’s 2014 Arctic submission and Canada’s 2019 Arctic submission to the Commission portray an equidistance line between Canada and Denmark within 200 nautical miles.

In May 2018, Canada and Denmark announced the establishment of a Joint Task Force to “explore options and provide recommendations on how to resolve outstanding boundary issues … [and] this includes the sovereignty of Hans Island, the maritime boundary line in the Lincoln Sea and the Labrador Sea continental shelf overlap beyond 200 nautical miles.”47




4 Overlapping 200 nautical mile claims: Canada–United States

In the Beaufort Sea, defined by the coasts of Alaska and Yukon–Northwest Territories, Canada and the United States have approximately 6,250 square nautical miles of overlapping claimed territorial sea and 200 nautical mile zones.48 Canada has delineated its 200 nautical mile zone in the area using the 141st west meridian,49 apparently relying on Article III of the 1825 Russia–Great Britain Treaty,50 which provides for a boundary between the two states along the 141st meridian “in its prolongation as far as the Frozen ocean” (“dans son prolongement jusqu’à la Mer Glaciale,” the authentic language of the Treaty is French). The U.S. position is that the maritime boundary is an equidistance line.51 Canada and the United States have adopted informal policies of discouraging drilling or other hydrocarbon-related activity from taking place in the disputed area within the Beaufort Sea,52 but have also regularly exchanged diplomatic notes regarding their respective claims.53

What has been described as a “complicating factor” in the Beaufort Sea is that the western limit of the 1984 Inuvialuit Final Agreement, a constitutionally-recognized First Nations land claim agreement in Canada, is the 141st west meridian.54 While the internal Canadian Agreement is not binding on the United States and, pursuant to international law, Canada can enter into a treaty with the United States irrespective of the Canadian constitutional document, nevertheless, at a minimum, should Beaufort Sea boundary negotiations take place, the Inuvialuit have a direct interest.55



5 Overlapping shelf claims beyond 200 nautical miles


5.1 Canada Basin/Alpha Rise Area: Canada, Russia and the United States

The Canada Basin, the Chuckchi Plateau, and the Alpha Rise are the principal features of the seafloor to the southwest of the North Pole. This area is encircled by Canada, the Russia Federation and the United States. In this area, as between the United States and the Russian Federation, the 1990 Agreement applies should there be continental shelf beyond 200 nautical miles over which only these two states have jurisdiction. In the 2015 Russian resubmission, the 1990 Agreement line indicates the limit of Russia’s continental shelf, irrespective of whether or not the shelf area is also under the jurisdiction of the United States. The Canadian submission indicates an area of continental shelf in the Canada Basin/Alpha Rise area which will likely overlap with the shelf area that the United States can be expected to assert adjacent to the Chukchi Plateau and in the Canada Basin on the U.S. side of the United States–Russia Agreement line of 1990. Canada has also indicated a claim to a shelf area that is located on the Russian Federation side of the 1990 Agreement line.

In a potential bilateral scenario with Canada, based on the above, the Russian Federation maximum claim would be the 1990 maritime boundary line, whereas the Canadian maximum claim would extend into the Russian side of the United States-Russia delimitation line of 1990. Of course, in maritime boundary negotiations Canada and Russia would also have issues and considerations to balance respecting the Lomonosov Ridge area.

One of the outcomes of the Canadian Arctic submission, coupled with the reasonable assumption that the United States will fully document its case that the Chukchi Plateau is part of its extended continental shelf, is that the only area of the central Arctic Ocean that is not under the jurisdiction of a coastal state is the Gakkel Ridge.

Canada’s 2019 Arctic submission indicates that the continental shelf extends beyond 200 nautical miles northward of the 200 nautical mile claims of both Canada and the United States. If Canada maintains its position respecting the 141st west meridian and the United States maintains its equidistance position beyond 200 nautical miles, the Canadian position favours the United States and the U.S. position favours Canada.56 As neither Canada nor the United States has formally expressed a view on their maritime boundary beyond 200 nautical miles, and the two states have worked together on some of the mapping of the seafloor in the Canada Basin, it can be surmised that it was seen as counter-productive for Canada to delimit its maritime boundary beyond 200 nautical miles in this area in its Arctic submission. The Canadian submission notes that the United States “does not object to the consideration of Canada’s submission, without prejudice both to the delineation of the outer limits of its own continental shelf and to matters relating to the delimitation of boundaries in this region.” However, it is obvious that the absence of objections from the United States does not indicate their approval of Canada’s territorial claims. After the Commission makes recommendations, negotiations on the delimitation of the Arctic shelf between Canada and the United States, as well as with Russia, will undoubtedly take into account their recommendations.



5.2 Lomonosov Ridge area: Denmark (Greenland)–Russian Federation–Canada

The Lomonosov Ridge is a prominent feature of the seafloor in the part of the northern central Arctic Ocean that stretches from offshore the Russian Federation to offshore Canada and Denmark (Greenland). Immediately adjacent to the Lomonosov Ridge is the North Pole. Whatever questions there may have been a decade ago, it is now clear, based on the submissions of the three states, that they view the Ridge as being continental in origin and not part of the deep ocean floor. The Arctic submissions of Canada, Denmark (Greenland) and the Russian Federation each have included all or part of the Lomonosov Ridge and adjacent areas as being part of their continental shelves.

Of note is that the outer shelf limit in Denmark’s submission extends to the 200 nautical mile zone of the Russian Federation. Canada’s proposed outer limit in this area does not extend to Russia’s 200 nautical mile zone, nor does the Russian outer limit submission extend to Canada’s 200 nautical mile zone. As a result of the proposed outer limits of the three states in this area, there are continental shelf areas depicted as belonging to all three, other areas captured by only two states, and still other areas that are part of only one state’s claimed area of extended continental shelf.

In Canada’s 2019 submission, the shelf outer limit captures the North Pole and there is a clear overlap with the submission of Denmark respecting the southern part of the Lomonosov Ridge, including the North Pole. The Canadian outer limit line does not extend to Denmark’s (Greenland) 200 nautical mile zone.

Notifications to the Commission were made by the three states indicating their acceptance that the Commission deal with the submissions of the other states subject to “without prejudice” considerations.




6 Conclusion

Both Canada and the Russian Federation have engaged in successful bilateral boundary delimitation in the Arctic Ocean. The Russian accords with the United States and Norway are impressive accomplishments and provide a strong signal in favour of pragmatism in future discussions between Russia and both Denmark (Greenland) and Canada.

Canada faces overlapping claims in the Arctic Ocean with Denmark, the Russian Federation and the United States. At some point, the Canada-Denmark Boundaries Task Force will report. The North Pole, considerably closer to Denmark (Greenland) than to Canada, is likely one of the sticking points. Despite overall excellent relations between Canada and the United States, maritime boundary delimitation has not been an area of much success. Perhaps surprisingly Canada may find it easier to accomplish an accord with the Russian Federation in the Arctic Ocean than with the other two states involved.

The recommendations of the Commission will play an important role in future negotiations, as they will determine the extent of the shelf that needs to be delimited. Irrespective of the apparent overlapping maritime claims in the Arctic Ocean, there is minimal likelihood of serious consequences or inter-state tension respecting Arctic maritime claims and boundaries. First, it will be years before the Commission will deal with the Canadian and Danish submissions respecting shelf areas beyond 200 nautical miles. Second, the Arctic states have been cooperating generally on Arctic issues. Third, as regards the central Arctic Ocean, there is little interest in the types of resources that often animate the need for clear boundaries. Just because there are overlapping claims—a dispute—does not mean that the dispute is disruptive or “hot.”

In the Arctic Ocean, in particular as regards the disputed continental shelf claims beyond 200 nautical miles, the disputes are indeed cold.
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