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Abstract

Sami law is the law of the Indigenous Sami people. The territory where Sami have historically
lived is called Sapmi and encompasses parts of Norway, Sweden, Finland, and Russia. This article
builds on the premise that Sami law exists in Sapmi, in parallel with national laws. However, in
terms of methodology and content, the scope of research on Sami law compared to research about
Indigenous law in Canada is limited. This article first describes an Indigenous law research meth-
odology which approaches stories as a source of Indigenous law. The methodology was developed
in Canada and applied to the Canadian Access to Justice and Reconciliation Project. The article
then discusses this research methodology in relation to Sami law.
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1 Introduction

Sami legal scholarship is a young field of knowledge.? Research produced therein
mainly analyzes and describes the rights and duties that Sami have collectively and
individually according to relevant national and international law.?> Consequently,
research in this area mainly builds on methodologies and methods developed for
studies of national and international law. Sami legal scholarship includes, to a lesser
extent, research on Sami law.? This article argues that more research on Sami law
is needed and that it should examine issues such as how to identify, analyze and
express Sami law, how Sami law relates to national law, and how a recognition of
Sami law would benefit both Sami and non-Sami populations.’

This article was inspired by developments in Canada where academic interest
in rebuilding and revitalizing Indigenous peoples’ laws and legal traditions has
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increased over the last two decades, mainly among legal scholars.® Research con-
ducted in Canada has examined, for instance: research methodologies appropriate
to studies of Indigenous legal orders; contemporary examples of Indigenous legal
principles in action; the relationship between Indigenous legal orders and state-
based law; and approaches to transmitting and teaching Indigenous law. Scholars in
Canada agree that recognizing and revitalizing Indigenous law is an extremely valu-
able project that can support the survival of distinct Indigenous societies, thereby
allowing Indigenous peoples to move away from colonial control and take control of
their own governance.’

This article has two main objectives. The first is to briefly describe the research
methodology developed by Friedland and Napoleon and applied to the Canadian
Access Justice and Reconciliation Project (AJR Project) launched in 2012.8 These
two legal scholars emphasize that their work it is not about a specific outcome,
but rather about developing an approach to rebuild the intellectual resources and
political space for symmetrical, reciprocal, and respectful conversations within and
between Indigenous law and national law.’

This article’s second objective is to study and reflect on Friedland’s and Napo-
leon’s Indigenous law research methodology in relation to Sami law. While this arti-
cle assumes that Sami law exists in parallel with national laws in Norway, Sweden,
Finland, and Russia, here the research methodology is only used in relation to Sami
law in Norway.

The examples presented in this article, which are used to briefly illustrate why
more research on Sami law is needed, are mainly drawn from or relate to Sami rein-
deer husbandry. This is a traditional Sami livelihood, the practice of which is pro-
tected in various ways by national and international law in Norway. Norway’s official
position is that the Sami people are the Indigenous people of Norway and that the
nation state of Norway is based on the territory of both Norwegians and Sami. Nor-
wegian legislation states that Sami have a right to conduct reindeer husbandry in
the so called reindeer husbandry area (det samiske reinbeitcomradet), based on Sami
immemorial use (alders tids bruk). Moreover, relevant international law provides pro-
tection against resource extraction which would make it considerably difficult or
impossible to conduct traditional reindeer herding on the land area in question.!®
Despite this seemingly well-developed legal protection, Sami reindeer herders face
many challenges in practice. Two of the main challenges are considered to be the loss
of reindeer to predators and the loss of essential land and water resources to compet-
ing interests, such as windmill parks and infrastructure projects.!! In some areas the
scale of these losses makes it impossible to continue Sami reindeer husbandry.!? The
last section of this article briefly addresses whether extended research on Sami law,
carried out in accordance with Friedland and Napoleon’s research methodology,
could help, for instance, illuminate differences between relevant national law on the
one hand, and Sami law pertaining to reindeer husbandry on the other, with the goal
of strengthening the relationship between them.
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This article does not define the term Sami law, nor does it aim to do so. How-
ever, it does refer to the law of the Sami people, which most likely is embedded in
resources deeply rooted in and expressed through Sami society, culture, communi-
ties, traditional livelihoods, languages, and cultural expressions.!?

2 The current situation of Sami law in Norway

Since this article studies Sami law in Norway, it is relevant to start with a description
of the current situation regarding Sami law in Norway. Therefore, this section briefly
describes the main characteristics of Norwegian law and Sami law, aiming to show
how they differ. Following this, the article provides an equally brief description of
how research and Norwegian legal sources address Sami law, based on cases related
to Sami reindeer husbandry. A discussion of methodological questions related to
Sami law is deferred until the final section of the article.

2.1 Main characteristics

Law is often understood as a system of rules made and enforced by governmental or
societal institutions. Norwegian law fits this model: It is both a system of rules and
the product of the Norwegian legal system, which in turn is a civil law system.!* In
the Norwegian legal system there is a separation of powers between three branches:
the executive branch, the legislative branch and the judicial branch, in accordance
with the Norwegian Constitution adopted in 1814."> In this system sources of law
consist of legislation, preparatory works, case law, customary law, administrative
practice, and a conception of law, especially as expressed in the legal literature and
equitable considerations. Each source has a certain dignity in relation to the others,
although legislation is the most prominent among them.!® On the whole, Norwegian
law and the legal system is easily accessible to the population in Norway, especially
for legal professionals.

The description of Norwegian law above does not apply to Sami law. Sami law
is not a product of a civil law system nor is it a common law system. Instead, it is
of a nature common to Indigenous law, meaning that it is not written down and is
primarily transferred orally and through living practices in Sami communities and
other arenas of Sami society,!” and used, for instance, to maintain social order.!®
Since it has not been recorded, systematized and articulated, the content of Sami
law can be difficult to access for people outside, and even inside, Sami communities
and arenas where Sami law prevails.!® All this means that Sami law is not necessarily
understood as a system where, for instance, powers are shared between different
branches and where rules are made and enforced by governmental institutions.

Further, different aspects of what Friedland and Napoleon write about Indige-
nous legal traditions, can be transferred to Sami law. For instance, it is misleading
to argue that all Sami law is intact, formally employed, or even in conscious or
explicit use.?® Moreover, since Sami law does not exist or operate in isolation from
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the Norwegian legal system or the Norwegian state, the impact of Norwegian law on
Sami law should not be underestimated.?!

Insofar as Norwegian and Sami law exist in parallel there is potential for legal
pluralism. Legal pluralism is a major scientific subject globally and the concept can
be applied in several different ways.?? John Griffiths’ definition of legal pluralism:
“that it refers to the coexistence of more than one regulatory order in a society”,? is
widely accepted. Davies argues that legal pluralism arises when more than one law
or legal system exists in a geographical space defined by the conventional boundaries
of a nation state. Research on legal pluralism includes studies of, for instance, the
relationship between colonial and post-colonial societies and customary and Indig-
enous laws.*

2.2 Some examples of Sami law in research, legislation and case law
The following three subsections provide examples of how research material and
Norwegian legislation and case law address Sami law.

2.2.1 Research on Sami law
As mentioned in the first section, the scope of research on Sami law within Sami
legal scholarship is of a limited extent. However, there is some research that has
been conducted by legal scholars and scholars in other fields.?> One of the most cited
and oldest publications is Solem’s book Lappiske rettsstudier from 1933. The book
presents Sami customs in former Finnmark County, based on Solem’s studies of his-
torical literature, and his own observations of Sami society and traditional Sami live-
lihoods during an eight year period in the early nineteenth century when he served
as a judge in Zana district court, in the northernmost part of Sdpmi in Norway.?¢
Over the last few decades several publications addressing Sami law have been
published. The Norwegian government’s investigation NOU 2001:34 and Funderud
Skogvang’s book Samererr®” are central in this respect. The former publication pres-
ents the results from a research project in which a number of independent scholars
participated and where Sami customs and legal opinions in different situations were
studied, in relation to, inter alia, hunting, fishing, reindeer-herding, and succession.
The research also brought forth Sami terminology related to customs and legal
opinions.?® To some extent, the latter publication theorizes Sami law and provides a
description and analysis of how Norwegian legal sources address Sami law.?° In addi-
tion, Oskal’s and Sara’s research is central to the field of Sami reindeer husbandry,
since it contributes important knowledge of traditional reindeer husbandry ethics
and system of norms, the siida-system, and the reasoning behind this system.?°

2.2.2 Sami law in Norwegian legislation
In a 2008 research report on best practices for implementation of the principles of
ILO Convention No. 169, Henriksen concluded that Sami law was only taken into
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account to an extremely limited degree in policy decisions and in the development
and application of national legislation.?! This conclusion seems equally applicable
today, with the development of national legislation for Sami reindeer husbandry as
a partial exception.

Sami reindeer husbandry is associated with an enormous amount of traditional
knowledge about nature, animals and how to survive in nature, expressed through,
inter alia, complex terminology and organizational structures.’> In Norway, Sami
reindeer husbandry is practiced according to both Sami and Norwegian law, where
the latter is principally represented by the Norwegian Reindeer Husbandry Act that
came into force in 2007. The 84 provisions of the Act, regulate for instance, Sami
reindeer grazing areas, reindeer husbandry practices and organization, reindeer ear-
marking, and the relationship of reindeer husbandry to other uses. The Law Com-
mittee, which drafted the Act, considered it an important aim to draw up provisions
based on the culture and traditions of reindeer husbandry.>®> Consequently the Act’s
first section states, inter alia, that the Act shall promote culturally sustainable rein-
deer husbandry based on Sami culture, traditions and customs. A more specific
example is that the Act recognizes the siida as a legal subject which, for instance, can
establish rights to use certain land areas.?*

The siida is a traditional Sami reindeer herding unit, which since time immemo-
rial has played a central role in the practice of Sami reindeer husbandry. The tra-
ditional unit is associated with many unwritten norms that active reindeer herders
experience as more or less binding.?> However, it is important to mention here that
not all of these unwritten norms have been incorporated into the Act, and that the
incorporation of the siida into Norwegian law has met with criticism for not having
the intended effect, with the explanation that the provisions are not fully based on
concepts, understandings and priorities related to the siida.?¢

2.2.3 Sami law in Norwegian case law

In 1996 a Norwegian Law Courts Commission was appointed to investigate and
report on several major issues, such as the organization of the central courts admin-
istration and extra judicial activities. In several places, the Commission’s report
refers to a so-called Sdmi dimension and discusses what duties the courts in Norway
have in relation to the Sami. The Commission found that according to section 108
(former 110 a) of the Norwegian Constitution, state authorities have a special duty
to ensure that everything is done to enable members of the Sami ethnic group to
preserve and develop their language, culture and society, and that a similar duty is
implied on behalf of the courts and their organization in respect of the competence,
knowledge and attitudes required of judges.>’” Based on the Commission’s report,
Indre Finnmark tingrett was established in 2004. This is a district court in Troms and
Finnmark County given the special purpose of safeguarding the Sami dimension
within the courts.?®
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Over the years, a number of civil and criminal cases in the Norwegian courts,
especially those with jurisdiction in Sapmi, have had a Sami reindeer husbandry
dimension.?* Civil cases have either had an internal or external character. Internal
civil cases have primarily consisted of disputes within the siida and raised ques-
tions about, inter alia, who has the right to lead a siida-unit, reindeer numbers in a
siida and geographical borders between different siidas.*’ Typical external cases have
comprised disputes between a state or privately owned company and a reindeer-
herding district, over permission to establish an industry or infrastructure project,
or compensation for activities already established on land that reindeer herders in
the district have used since time immemorial.*! Criminal cases with a Sami reindeer
husbandry dimension comprise cases of, for instance, reindeer theft.*?

In most of these cases Norwegian law, as provided for in the Norwegian Consti-
tution, the Reindeer Husbandry Act, the Planning and Building Act; the unwritten
rule of immemorial use (alders tids bruk); as well as international law, such as article
27 of the International Covenant on Civil and Political rights, have all been applied.
Sami customs have also been invoked as a rule of law in some civil and criminal
cases, some with reference to article 8 in ILO Convention no 169, which establishes
that states shall pay due regard to Indigenous peoples’ customs and customary law
in the implementation of national laws and regulations.*® In criminal cases that have
reached the Supreme Court of Norway attempts to invoke Sami customs have all
been rejected in favor of competing norms of Norwegian law.*

3 Indigenous law research methodology

As mentioned in the introduction, there has been increased academic interest in
Canada over the last few decades to rebuild and revitalize Indigenous peoples’
law and legal traditions. For instance, legal scholars have developed methodol-
ogies and methods through which Indigenous law and legal traditions can be
approached.® In a useful literature review Coyle observes that these methodolog-
ical studies offer important insights into how Indigenous laws should be identified
and interpreted, sources of these laws, and how Indigenous legal reasoning can
be understood.*¢

This section briefly describes the Indigenous law research methodology that
Friedland and Napoleon have developed. It also draws on methodologies and meth-
ods developed by Borrows and Fletcher who, along with Friedland and Napoleon,
are leading legal scholars in the field of Indigenous law.

Friedland’s and Napoleon’s methodology was applied in the AJR Project, a research
project launched in 2012 by the University of Victoria’s Indigenous Law Research
Unit, Indigenous Bar Association, and The Truth and Reconciliation Commission
of Canada. The project was led by Napoleon.*” The overall vision of the AJR Project
was to honor the internal strengths and resiliencies present in Indigenous societ-
ies, including the resources within these societies’ own legal traditions. In turn, the
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goal of the project was to better recognize how Indigenous societies have used their
own legal traditions to successfully deal with harm and conflict between and within
groups and to identify and articulate legal principles that could be accessed and
applied today to work toward healthy and strong futures for communities.** The AJR
project conducted research in seven Indigenous societies and all together six legal
traditions were represented.®

The approach in the AJR Project was to engage seriously with Indigenous laws as
laws.>° Friedland and Napoleon argue that for an extensive period of time, all Indige-
nous peoples had complete, non-state social ordering modalities that were successful
enough for them to continue as societies. They also argue that we can assume that
Indigenous legal traditions of the past were reasonable legal orders managed by
intelligent and reasoning people.>!

3.1 A four-phase research methodology
The research methodology developed by Friedland and Napoleon includes four
phases.>? The following subsections briefly describe each phase.

3.1.1 Phase One: A Specific Research Question

The first phase in their research methodology is about finding a specific research
question. According to Friedland and Napoleon it is important to start by iden-
tifying the specific question the research is going to focus on, since the better the
research question, the better the outcome achieved by the researchers. To illustrate
the importance of this point, the two scholars draw on an example from Cana-
dian law: “When researching Canadian state laws, we bring questions to it that we
need answers to” and “Why would we not do the same with Indigenous laws?” The
two scholars also argue that all law, including Indigenous law, has to be capable of
responding to the specific, and applied to the real world rather than to a series of
philosophical generalizations.>?

3.1.2 Phase Two: Case Analysis

The second phase in Friedland’s and Napoleon’s research methodology is a case
analysis, which in turn raises the question of resources® analyzed, with the aim of
finding out: a) what the main human problem in the resource is, b) what facts in the
resource matter to the particular problem, ¢) what is decided that solves the prob-
lem, and d) what the reason is behind the decision.>’

Friedland’s and Napoleon’s case analysis model draws on Borrows’ research on
stories as a source of Indigenous law. In 2002 Borrows published research in which
he retold stories as cases and used the common-law case-method to identify legal
principles in single stories.’®

In the AJR Project the researchers analyzed stories and other material, with
the specific research question(s) in mind. Each researcher in the project analyzed
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between twenty and forty stories that addressed harm or conflict in any way. Fried-
land and Napoleon write that the case analysis in the AJR Project led to a number
of significant outcomes. For instance, it created space for discussions on harm and
conflict in the communities, and showed that it is important to analyze many stories
in each research area since these stories vary and many are equally rich and complex
as sources of normative material.>’

Friedland and Napoleon observe that access to Indigenous legal sources is not
simple, due to the consequences of colonialism. However, they recognize that infor-
mal and formal Indigenous law may be recorded in many different ways. In the
AJR project they focused on stories but according to the two legal scholars it is also
possible to apply many other types of resources, such as songs, dances and art, kin-
ship relationships, place names, narratives, practices, rituals, conventions, oral histo-
ries, personal memories, information gained through interviews and other published
research, as well as resources found in the structures and aims of institutions. It is
also possible to apply other forms of analysis than they did, in order to engage with
and articulate Indigenous laws, such as identifying legal meanings through linguistic
processes. They also note that it is important to be rigorous, transparent, and consis-
tent in the analysis, for instance by citing sources.’®

In addition to Friedland’s and Napoleon’s discussion on sources of Indigenous
law, Borrows argues that Indigenous law can be found in more broadly dispersed and
decentralized forms than legal scholars are accustomed to examining.’® According
to him, Indigenous law can be found in stories, songs, practices, customs, published
collections of ancient origin stories, from family and elders’ teachings regarding laws
in nature, from pots, petroglyphs and scrolls found in an ancient ceremonial lodge,
terms within an Indigenous language, and descriptive historical accounts recorded
by outsiders.®® Of oral histories and stories he writes that they provide a public mem-
ory and are intellectual resources, and that they communicate ways of perceiving
and responding to harm in a structured manner.%! He also argues that sources of
Indigenous law can be sacred, natural, positive, customary, deliberative, and social
interaction.®?

Finally, Fletcher, a law professor in America specializing in Indigenous law, argues
that parties in a tribal court setting, knowledge of language and secondary literature
about tribal customs and traditions are also sources of Indigenous law.*?

Based on the work of these scholars, Friedland has developed a three-fold cate-
gorization of the available resources as: 1) resources that require deep knowledge
and full cultural immersion; 2) resources that require some community connection;
and 3) resources that are publically available. She also explains how the three legal
scholars address different challenges in their work in relation to the identification
and availability of existing resources. She roughly sorts these challenges into five cat-
egories, namely: 1) challenges of accessibility; 2) challenges of intelligibility; 3) chal-
lenges of legitimacy; 4) challenges of distorting stereotypes; and 5) challenges of
relevance and utility.%*
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3.1.3 Phase Three: Creating a Framework — Primer, Synthesis,

and Legal Theory
The third phase in the research methodology of Friedland and Napoleon is to orga-
nize information from the sources in an accessible, convenient way so it can be more
readily analyzed, applied, added to, and adapted to present circumstances in a prin-
cipled manner. The third phase has three concurrent parts: primer, synthesis, and
legal theory, each with a particular aim.%

The first part, the primer, aims to contextualize the stories analyzed in phase
two. Since every story is part of a broader societal structure, contextualizing helps
to place each story in the societal structure and intellectual life to which the story
belongs. The second part, which the two legal scholars call the main part in this
third phase, is the synthesis. The synthesis, aims to synthesize the information from
the single stories, into one consistent, structured analytical framework. The synthe-
sis makes use of an analytical framework containing questions such as: a) which
legal processes and legal responses a story presents, b) which principles govern the
individuals in the story, ¢) what kind of rights they have, and d) which underlying
principles the story reflects. According to the two legal scholars, synthesizing helps
identify specific details in the stories, and interconnect them. In addition, the syn-
thesizing exercise enables Indigenous law to move beyond external accounts and
develop internal Indigenous views on the law, in the same manner as internal per-
spectives are developed within national law, for instance in law schools.5¢

The third part of the third phase, regards theorizing Indigenous law embedded
in the analyzed sources.®” Theories about Indigenous law, such as what law is, have
been developed by different legal scholars in the field. For instance, Borrows in Can-
ada’s Indigenous Constitution suggests that Indigenous laws hold modern relevance
both for Indigenous communities themselves and for others, and can be developed
through contemporary practices.%®

Napoleon has also theorized Indigenous law and writes:

Law is basically a collaborative process — something that groups of people do together.
Law is never static, but rather, lives in each new context. In fact, one of the most
important things to understand about any law is how it changes. Moreover, it has to
change in order to be an effective part of governance — it has to be appropriate to new
contexts and circumstances or it simply will not work. It also has to be appropriate to the
experiences of the people or it will have no meaning or legitimacy.*

3.1.4 Phase Four: Implementation, Application, and Critical Evaluation

By applying the research methodology and including the synthesis, the AJR Project
was able to produce principles, law, processes, and procedures relevant to current
human and social issues in the seven partner communities. The fourth phase of the
methodology is about applying them. Friedland and Napoleon write that the final
phase of their research methodology was not fully realized in the AJR Project at
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the time their article was written. However, some of the partner communities have
started to develop ways to apply the research results to different kind of issues, such
as child welfare and criminal court proceedings, and some have expressed a willing-
ness to develop, for instance, their own governance institutions.”

4 The Indigenous law research methodology and Sami law

This article argues that more research on Sami law is needed, especially regarding
how it can be accessed and understood. In order to do so, appropriate research
methodologies and methods are needed. Ravna writes that legal sociological meth-
ods and social anthropological methods are appropriate for studies of Sami law.”
This final section studies and offers some preliminary thoughts about Friedland’s
and Napoleons Indigenous law research methodology in relation to Sami law in
Norway, in order to assess whether this methodology could be applied to study Sami
law and what opportunities and challenges such an application could be expected
to meet.

4.1 The four-phased Indigenous law research methodology

4.1.1 A specific research question

The first phase in Friedland’s and Napoleon’s four-phased research methodology is
about finding a specific research question, in close collaboration with the Indigenous
group whose laws the research is supposed to engage with.

To start a research project which aims to engage with Sami law by identifying
one or several specific research questions seems both possible and relevant. It also
seems possible and relevant to identify the research question, or research questions,
in close collaboration with the Sami group whose laws the research project intends
to engage with. Sami legal scholars and researchers already collaborate with Sami
in studies on Sami law, but mainly by using legal sociological methods.” As far as
I know, researchers have not arranged workshops with the Sami in question, in the
way the AJR Project did. Hence, researchers’ collaborations with Sami groups, such
as individual reindeer-herding districts or/and siidas, would be a new methodologi-
cal element in research conducted on the field of Sami law.

As mentioned in section 3, the AJR project had as a goal to find ways of applying
Indigenous legal traditions to resolve harm and conflict between and within Indige-
nous groups. A similar goal would also be reasonable for research on Sami law since
harm also appears within Sami society.” There is also however a great need for con-
tinuing research on disagreements of an external character, in other words situations
where Sami groups have disagreements with non-Sami groups. As mentioned in the
introductory section, Sami reindeer husbandry faces challenges of an external char-
acter, such as disagreements with national politicians (and consequently lawmakers)
about, for instance, predator control and industrial development projects on land
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areas traditionally used for Sami reindeer husbandry. The Canadian material does
not comment directly on the use of the methodology for research on issues of an
external character. However, since the overall goal of the methodology is to, inter
alia, develop political space for symmetrical, reciprocal, and respectful conversations
between Indigenous law and national law, research on external issues should also be
possible.

4.1.2 Case Analysis

The case analysis method in the second phase of Napoleon’ and Friedland’s
research methodology, also seems appropriate for approaching Sami sources. An
application of the approach should be possible for professionals trained in civil-law,
as well as individuals without such legal training. However, some training in the case
analysis method would be beneficial before applying it. The questions asked in the
case analysis may seem simple, but answering them requires a thorough review of
the resource(s). It is however positive that the research methodology allows for other
forms of analysis, if it turns out that the case analysis method, inspired by the common-
law case analysis method, does not work for Sami resources.

Sami have always and continue to tell stories, and many of these stories have been
written down.” Finding enough Sami stories to analyze in a single community or
in neighboring communities might, however, prove challenging. If this is the case,
the methodology seems to have a solution insofar as it is open to using other types
of resources than stories in order to engage with Indigenous law. In Sapmi, it might
be possible to identify legal constructs through Sami linguistic processes, documen-
tation of the knowledge of elders and other community members, as well as tradi-
tional yoiks.” A yoik is a traditional form of Sami song that expresses or reflects, for
instance, a place, a reindeer-grazing area, or animals.”®

4.1.3 Creating a framework

In relation to Sami law, the third phase, which consists of analyzing and express-
ing potential Sami legal principles, also seems appropriate and feasible. The part
about theorizing Indigenous law in the third phase of the research methodology
seems especially desirable in relation to Sami law. As mentioned in the introduc-
tion, research produced within Sami legal scholarship mainly analyzes and describes
what rights and duties Sami have collectively and individually according to relevant
national and international law. This is, of course, an important contribution to an
understanding of the Sami people’s legal situation, but there has been too little focus
on theorizing questions about Sami law. Theories about Sami law should probably
draw on legal theories developed by legal scholars in the field in Canada and other
places in the world. Such theorizations could, for instance, address questions of an
overall dimension, where the relationship between Sami and Norwegian law is ana-
lyzed, as well as theories related to the Sami group in question. These theories might
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also address possible Sami legal principles and how they are articulated through the
research methodology as a source of Sami law.

4.1.4 Implementation, Application, and Critical Evaluation

As part two of this article shows, Sami law enjoys recognition in Norway, mainly in
the sense that Norwegian legal sources to a certain degree address and recognize
Sami law. However, in terms of having an impact, Sami law is subordinate to Nor-
wegian law. In practice, this means that the impact of Sami law in Norway largely
depends on how Norwegian legal sources, such as legislation and Supreme Court
case law, address it. Most likely this would also apply to Sami principles articulated
through the research methodology.

Henriksen states that whether Indigenous law is recognized and taken into account
by national authorities in policy decisions and in the application of national laws and
regulations, depends on two main factors: Firstly, it depends on the level of general
acceptance of legal pluralism within the national judicial system.””

Research about the relationship between Norwegian law and Sami law from the
perspective of legal pluralism is largely absent. Recent legal scholarship in Norway
argues that concepts of legal pluralism and polysentrism in Norwegian law refer to its
expansion into new fields in Norwegian society, such as biotechnology and informa-
tion technology, and through its Europeanization and internalization.” This indicates
that research on Sami law, from the perspective of legal pluralism, is also needed.

Whether Indigenous law is recognized and taken into account, secondly depends
on the issue at hand and the Indigenous law that is sought to be made applicable. As
Henriksen points out, the Norwegian state’s acceptance and application of Sami law
is in general selective and pragmatic, and largely determined by the overall interests
of the state, in particular the economic interests of the majority population or cer-
tain sectors of the national community.” A 2016 report based on a study conducted
among individual reindeer owners, shows that many Sami reindeer owners have low
confidence in central Norwegian public authorities. This lack of confidence is related
to the loss of reindeer to predators and loss of land areas of importance to reindeer
herding.®® As already mentioned, these challenges include the loss of land due to
the establishment of, for instance, infrastructure, windmill parks, military activities,
power lines, leisure homes and related activities.?!

A conventional assumption is, or at least has been, that Indigenous societies lack
binding norms, or at least norms significant enough for the colonizing power to take
into account.®? A central premise in Indigenous law research methodology is, how-
ever, that it is crucial to see Indigenous law as law. People might question why Sami
law should be seen as law in Norway. Research on the content of Sami law would
most likely provide a more detailed answer to this question, but it is already possible
to suggest some reasons. First of all it is important to remember that Sami law exists
despite its lack of recognition in national law. The Sami siida-system in reindeer
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herding is an example of this. This reindeer herding system has ancient origins and
was practiced contrary to national law for a long time.® The Norwegian Reindeer
Herding Act, which came into force 2007, first recognized the siida as a legal subject,
with the reasoning that it is important that the act reflect the culture and traditions
of reindeer husbandry. Secondly, seeing Sami law as law would correspond with both
article 8 in ILO Convention No. 169 and article 9 in the proposed Nordic Saami
Convention that an expert group with representatives from the governments of Nor-
way, Sweden and Finland, and the Saami parliaments of these countries, submitted
in 2005.%¢ The first section in the proposed article states: “The states shall show due
respect for the Saami people’s conceptions of law, legal traditions and customs.”
Thirdly, seeing Sami law as law would also be an important contribution to fulfilling
the Sami people’s right to self-determination, a right established by article 2 in the
UN Declaration of the Rights of the Indigenous, whether or not this is a question
of an internal or external aspect of the right to self-determination. At this point it is
difficult to establish the content of the two aspects of self-determination and sug-
gestions for what they should contain vary considerably. However, one suggestion is
that the right to self-determination contains a material right to exercise autonomy
and self-governance arrangements within existing state borders, on a sliding scale,
meaning that the more important an issue is for an Indigenous people’s culture,
society, and way of life, the greater influence the people shall have concerning the
issue.?” Research on the content of Sami law would most likely contribute necessary
knowledge to the process of determining the content of Sami self-determination.

4.2 Final remarks

As my reflections in the previous sections indicate, it seems both possible and appro-
priate to apply the Indigenous law research methodology developed by Friedland
and Napoleon to studies of Sami law, especially when adjusted to conditions in
Sapmi. The research methodology is problem oriented and transparent,® and there-
fore has the potential to help Sami and non-Sami develop ways to live and solve
problems together. The exercise of examining Sami law as law will also require a shift
in assumptions about what law is.8” This has significant educational potential. In
Canada, for instance, regular courses on Indigenous legal traditions are now offered
at nine out of twelve English-speaking Canadian law schools.®® Once Sami law has
been the subject of greater research such courses could also be offered in Norwegian
law faculties.
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